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NO SUBSTITUTE FOR INCENTIVE SYSTEM 


British and American Leaders See Incentives Replacing Ideologies 


EYNOTED by Anthony Eden, deputy 

leader of the Conservative party in 
Great Britain, by Paul Hoffman of Stude- 
baker Corporation and Bernard Baruch in 
the United States, political economy is 
changing from its day-dreams to a realism 
based on productivity and teamwork. 


At the annual conclave of the Conserva- 
tive party at Blackpool last month, Mr. 
Eden — the colorful wartime Foreign Sec- 
retary — urged a positive platform for cre- 
ating “a nation-wide property-owning de- 
mocracy” as an imperative alternative to 
Socialist totalitarianism, with encourage- 
ment and protection for all who worked 
well and saved. 


He suggested that real freedom required 
a “partnership” of wage-earners with man- 
agement, in which they are entitled to “full 
information as to the achievements and 
purposes of industry and the distribution 
of its fruits,” without taking on the rights 
of management which were requisite to its 
responsibilities. 

Taking issue with the shallow idealists 
who pretend to damn property rights as ad- 
verse to “human” rights, Mr. Eden stated: 
“Man should be master of his environment 
and not its slave. It is precisely in the con- 
ception of ownership that man achieves 
mastery over his environment. Upon the 
institution of property depends the fulfill- 
ment of individual personality and the 
maintenance of individual liberty.” 


Cutting through the persiflage to the 
heart of the contrast between the rosy 
promises of Socialism and the not-always- 
rosy but far more useful performances of 
democratic enterprise, Mr. Eden said: 

“Socialism says to a man: ‘You are a 
unit in the state. Work hard for the state 
as the state thinks best and the state will 

Provide you with what it thinks you should 


have.’ We say: ‘You are an _ individual, 

Choose your own way in life and seek to 

develop to the full your own talents.’ 

“If you do this and if you are prepared to 
accept the obligations that are essential to 
life in an ordered community, then we re- 
gard it as a duty of government to see that 
out of the fruits of your labor you can 
build a life of your own for yourself and 
your family and at the same time feel the 
satisfaction of sharing in the common pur- 
pose of a free society.” 

No reactionary or status quo policy, the 
role urged by Capt. Peter Thorneycroft — 
one of Britain’s rising young leaders — 
was that of attack upon restrictive monopo- 
lies — private or state—and national so- 
cialism in economic as well as political af- 
fairs. Again, Mr. Eden remarked: “One of 
the main contributing factors to the pres- 
ent unsatisfactory level of output in indus- 
try is the persistent campaign the Social- 
ists have conducted for years against extra 
effort and extra output.” 

War fatigue and the catch-up period on 
relaxation have been slow-down factors in 
every nation, and the lack of goods to buy 
with wages or savings has taken away much 
incentive—as observers returning from 
the Continent, and particularly the Welsh 
coal-mining centers report. But it appears 
a matter of major importance that the neg- 
ative ideologies of recent years, the “‘world- 
owes-me-a-living” philosophy inculecated by 
demagogues, has sapped incentive. 

From the ruling Labor Party too comes 
new support for recreation of incentives. 
Herbert Morrison, Lord President of the 
Council, condemning any retarding of pro- 
duction as a means to organized labor’s 
goals, expressed his conviction, in a recent 
London speech, that the “profit motive” can 
and should play an honorable role in society. 
He further scotched the illusion that any 
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ANTHONY EDEN 


Deputy Leader of Britain’s Conservative 
Party 





5-Day Week 


ECOGNITION that bank workers too are 
people is rapidly gaining headway to 
judge by bank management’s present interest 
in year-around Saturday closings and the five- 
day bank week. Recent inquiries and polls of 
savings and commercial banks concerning the 
shorter week in the metropolitan area and 
neighboring states of New Jersey and Con- 
necticut indicate favor by a majority. The 
trend has gained impetus since October 1, 
when the Summer Saturday closing period for 
many banks terminated. Additional stimulus no 
doubt was added by the renewed interest 
shown by labor unions in white collar workers, 
especially employees of banks and financial 
houses. In New York State a recent poll by the 
banking association revealed that 84.1 per cent 
of 517 responding banks favored year-around 
Saturday closing on a permissive basis. 


At the Quebec meeting of the New York 
Savings Banks Convention in October, Robert 
M. Catherine, head of the association and pres- 
ident of the Dollar Savings Bank of New 
York City strongly recommended support of 
legislation permitting the five-day banking 
week. On the subject of employee relations, 
Mr. Catherine recalled the unionization of 
some banks this year and indicated the failure 
of banks to recognize the human rights of 
their employees. 


Also at the Quebec meeting Dr. E. M. Gher- 
man, labor and industrial relations consultant 
of Chicago, said that international status was 
granted to organized white collar workers in 
1937, and that they had a membership of 
80,000 in 300 locals. He declared that the union 
had conducted an active campaign in behalf 
of the workers, producing thousands of pamph- 
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government can ‘guarantee full employ- 
ment.’ 


In Boston, the same week, Paul Hoffman 
was addressing 1,000 management officials 
from all parts of the country gathered to 
discuss the barriers to the productivity 
which free enterprise has demonstrated its 
ability to put forth. In his opinion, we can 
double our purchasing power in the next 25 
years, if this potentiality is given a fair 
chance. 


At the City College of New York, its il- 
lustrious alumnus Bernard Baruch stated: 


“We must preserve the privilege of 
property and of the profit motive, at which 
some think it fashionable to sneer in these 
days of pretended radicalism, but it’s a 
pretty good method; I have yet to see a 
better one.” 





lets, books and other material, compared with 
“almost zero” on the part of management. 
“The fact that a bank is a pleasant place to 
work in does not obviate the necessity for 
management’s understanding of human val- 
ues,” Dr. Gherman asserted. 


At least one bank has worked out a five-day 
week for its employees, though the bank is 
open on six days. Bernard Townsend, president 
of the Troy Savings Bank, advised the 
American Banker that such a schedule has 
been followed at his bank since the Summer 
Saturday closing terminated in October. A 
schedule has been worked out to allow an 
extra half-day for all employees at some time 
during the week. The policy of the bank which 
has held for twelve years, Mr. Townsend said, 
is to give any time off at the convenience of 
the employees. The theory is that where this 
plan applies, fellow employees pitch in and aid 
in carrying the absent employee’s work with a 
feeling that their own work will be taken care 
of when they need an afternoon or day off. 


The shorter work week has been widely 
adopted in industry and business. An early 
request by banks for the enactment of permis- 
sive legislation where necessary seems a likely 
prospect. Leaders in the movement now believe 
that banks must anticipate this trend or wind 
up by being pushed into it. 


—————0 


“A people may prefer a free government 
but if from ignorance or cowardice or want of 
public spirit, they are unequal to the exertions 
necessary for preserving it; — if they will 


not fight for it ... they are more or less 
unfit for liberty.” 


—John Stuart Mills 





FACTORS IN RECENT STOCK DECLINE 


HE major immediate factor in the re- 

cent stock decline was the selling by 
professional and other large traders. No 
“panicky” liquidation came from the odd- 
lot trading public, the Federal Reserve Bank 
of New York observes in the Monthly Re- 
view of Credit and Busineess Conditions for 
November. 


Data of the Securities and Exchange 
Commission disclosed that odd lot transac- 
tions of the public between the beginning 
of 1943 and October 19, 1946, resulted in 
net purchases of about 20 million shares. 
These small security holders increased their 
buying during the sharp decline of prices 
in September, while larger traders accel- 
erated their selling, the Review notes. 


“Net purchases of stocks for the account 
of odd-lot customers amounted to two mil- 
lion shares each in 1943 and 1944, six mil- 
lion in 1945, and close to ten million in the 
first ten months in 1946.” The net purchase 
of 20 million shares through odd-lot trans- 
actions, the Review pointed out, was but a 
small fraction of the 1,750 million shares 
listed on the Exchange in September. How- 
ever, only a small portion of all listed shares 
are traded each year, so it appears that 
“such purchases have had a consistent in- 
fluence toward higher prices or toward lim- 
iting recessions for nearly four years.” 


Large Investor Changes 


REQUENT changes in the position of 

the larger investors were indicated by 
data on round-lot transactions. This group, 
the Review explained, made small net pur- 
chases in 1942, sold small amounts between 
early 1943 and February of 1944, again 
bought a moderate net amount through the 
middle of 1945. From July 1945, through 
Oct. 19, 1946, the group sold stocks on bal- 
ance. 

Foreign owners of domestic stocks — in- 
cluding stocks not listed on the New York 
Stock Exchange — made net purchases of 
$21,000,000 of equity securities in 1942, 
and then sold $43,000,000 and $35,000,000 
in 1943 and 1944, respectively, stepping up 
their sales to $100,000,000 in 1945. No fur- 
ther increase in the rate of foreign selling 
occurred in the first eight months of 1946. 

The middle of 1945 seems to have been 
the point when all groups of larger traders 
began or increased their selling through the 


Exchange at the same time — American 
and foreign investors, as well as members 
of the Exchange, mostly in off-the-floor 
trading, the Review said. In addition, spe- 
cialists also began to make relatively small 
net sales at an increasing rate, and selling 
by the larger traders was accelerated in 
early 1946 and especially in September. 


Shifts from Large to Small Owners 


¢¢@Q UBSTANTIAL shifts in the owner- 

S ship of American corporations seem 
to have occurred in the war and early post- 
war periods from foreign to American 
stockholders and from large to small in- 
vestors. Since turnover on the New York 
Stock Exchange represents the bulk of the 
trading on all organized exchanges as well 
as over the counter, the accumulation of 
such a large volume of securities by the odd- 
lot customers of New York Stock Exchange 
brokers indicates that for the country as a 
whole a substantial growth in the total num- 
ber of small stockholders and of small stock 
holdings occurred during and after the war. 


“This does not necessarily mean that the 
share of small holders in the total of securi- 
ties outstanding has increased, however, 
since it is possible that security holders 
with greater financial resources acquired 
a larger volume of new stock issues offered 
over the counter by underwriters and dis- 
tributors.” 


and a half, G&W oil trembled at a sixteenth. 
Railroads came to the rescue with a sharp rise . . .” 


Tobey, in The Saturday Evening Post, 
Sept. 28th 
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Capital Management Notes 


BUYING AT ANY PRICE in order to 
keep plants operating is reported by the 
National Association of Purchasing Agents 
to be approaching an end. It is explained 
that we may, be approaching something akin 
to an industrial buyers’ strike resulting 
from the belief among many businessmen 
that we may be facing a period of de- 
creased business activity when supplies 
catch up with demand in a growing number 
of industries, which would indicate that we 
were passing from sellers’ to buyers’ mar- 
ket. Despite this view in business quarters, 
it is pointed out that the back-log of orders 
still appears to be on the increase; employ- 
ment is high, and production volumes are 
restricted only by shortages of basic ma- 
terials and operating supplies. Nevertheless, 
the N.A.P.A. committee says that caution 
is definitely the keynote in the purchasing 
agent’s life today. 


NON-AGRICULTURAL EMPLOY- 
MENT during September exceeded the 40,- 
000,000 mark for the first time since Decem- 
ber, 1944. This figure was one and three- 
quarters per cent below the wartime peak 
in 1943. During September, employment 


rose about 266,000, while unemployment, ac- 


cording to the Bureau of Census, remained 
at about 2,000,000. 

Gains were reported at about 121,000 
each in manufacturing and trade. Govern- 
ment employment rose by about 56,000; 
but, despite this increase, Government em- 
ployment was about 500,000 below a year 
ago. The number of employees in contract 
construction declined in September for the 
first time since January, 1945, entirely the 
result of material shortages. 


EXTRAORDINARY CONSUMER DE- 
MAND has developed since V-J Day. Ac- 
cording to the Department of Commerce, 
the rise has been largely made of inventory 
replenishment, deferred consumer demand 
for durable goods, foreign needs and heavy 
government purchases. 

Although these demands have resulted in 
a new peacetime high of business boom, the 
sellers’ market will disappear and competi- 
tive conditions will be restored whenever 
the heavy demand is eased. Further ad- 
vances in inventories are anticipated by 
the Department, for inventories in the ag- 
gregate are low in proportion to the volume 
of business, with the major deficiencies in 
distributors’ stocks. Manufacturers’ inven- 


tories will continue short of items, permit- 
ting a balance and their inventories are 
likely to continue accumulating for some 
months to effect this balance. 


UNION ORGANIZATION DRIVES con- 
tinue in the financial district of New York 
City. In bygone days, before economic 
stresses and strains were felt in full meas- 
ure, little attention would be paid to union 
orators by the majority who were satisfied 
by their status quo. But lately, each noon- 
day a sound truck has been drawn up before 
the Stock Exchange near the corner of 
Broad and Wall, and sizeable audiences 
gather to hear labor leaders expound their 
cases. 

Until the end of August, when unionized 
employees of the Stock Exchange staged a 
sympathetic walk-out, workers had _ been 
quite immune from unionization inroads. 
Aside from the Exchange, few banks or 
brokerage firms had any sort of broad 
agreements with unions. Since the sympa- 
thetic walk-out, the unions have lost two 
collective bargaining elections at brokerage 
houses and won another. Mr. Leon Berney, 
C.1.0. official in charge of the drive of the 
Financial Employee Guild, declared that the 
drive would continue until the estimated 
current membership of 3,000 in the finan- 
cial district in New York is increased so as 
to include a large portion of 75000 pros- 
pects. 


THE TREND OF PRICES OF COM- 
MODITIES that have been removed from 
controls are being carefully watched and 
may have an important bearing on future 
liberalization of controls, some officials be- 
lieve. If general indices of commodity prices 
develop a definitely easy trend, a high OPA 
official stated that decontrol woiu!d be speed- 
ed up beyond present schedules. 

Hides and leathers were added to the 
list of free items when Reconversion Direc- 
tor Steelman in a surprise move ordered 
removal of price ceilings, effective October 
31. Sales at 28c a pound on hides were re- 
ported, compared with the OPA maximum 
of 15%c. But reaction in other commodities 
which were decontrolled during the last two 
weeks of October, sent price levels down 
sharply. 

As a result, The Journal of Commerce 
weekly index dropped to 150.0, the week 
ended November 2. This was 3.2 per cent 
under the previous week’s level. 





Economists Foresee End of 
Price Inflation in 1947 


ENERAL commodity prices will reach an 

early peak, and then turn downward in the 
opinion of the seventy-two economic consultants 
and economists connected with business corpora- 
tions, financial institutions, universities and 
economic research organizations, participating 
in a survey conducted by Thomas S. Holden, 
president of F. W. Dodge Corporation. 


Fifty-three expected the peak to occur and 
the general price recession to start before the 
end of 1947, one expected it within eighteen 
months, while twelve expected it after the 
end of 1947. The remaining six commented 
on the price situation without giving specific 
answers as to the time when the peak of the 
current movement may be reached. 


All but three of the economists who expect 
a price recession before the end of 1947 an- 
ticipated the downswing in commodity prices 
to be accompanied by a recession in business 
activity, though only one of the fifty expects 
such business recession to assume serious pro- 
portions; twenty-three characterize the com- 
ing recession as “mild,” twenty-four as “mod- 
erately serious.” A majority (twenty-eight of 
the fifty-three) do not expect serious unem- 
ployment; nine expect unemployment of moder- 
ate seriousness and twelve expect serious un- 
employment. About half expect buyers’ strikes, 
and about two-thirds expect inventory trou- 
bles and reduced business profits. 


A composite of the views expressed was that 
consumer goods would reach a price peak and 
turn down during the spring of 1947, building 
materials around the middle of next year, other 
durable goods in the second half of 1947. Eigh- 
teen of the economists expect the turn in con- 
sumer goods prices before the end of 1946. As 
to duration of the downswing, two thirds ex- 
pect it to last less than twelve months in con- 
sumer goods prices, sixty per cent expect 
less than twelve months of downswing in 
building materials prices, and fifty-five per 
cent expect less than twelve months of declin- 
ing prices in durable goods other than building 
materials, 


As a general conclusion a majority consider- 
ed that commodity price inflation has very 
nearly run its course, while the minority ex- 
pect it to continue into 1948 or beyond. 


The Committee of the Permanent Charity 
Fund Incorporated, Boston, having completed 
its twenty-ninth year, reported that $244,833 
was appropriated from the income of the Per- 
manent Charity Fund to 134 organizations. 
$6,006,628 is the book value of the principal 
of the Fund, as shown in the report of Boston 
Safe Deposit & Trust Company, trustee. 


“Government Aid” 


HE “Farmer Hudson” case, reported by 

Dr. Melchior Palyi in the Chicago Tribune 
of October 20, is noteworthy as an illustration 
of the ease with which private property rights 
can be taken away by governmental control 
mechanics. 


Odlum, a farmer in Wiltshire, England, had 
built up a prize milch herd on his model 
farm. During the war the Ministry of Agri- 
culture, operating under parliamentary author- 
ity, dictated that Odlum produce grain. This 
he was unable to do for lack of labor for 
drainage; he had to sell his herd and go out 
of the dairy business for lack of permission 
to grow fodder. The only alternative was to 
sell his farm, there being no appeal from 
decisions of the Ministry. 


A Mr. Hudson bought the farm. Then every- 
thing changed. According to the report, the 
new owner was permitted to grow fodder, 
obtain labor and restart the dairy business, 
with much assistance at government expense. 
Mr. Hudson happened to be the Minister of 
Agriculture. 


This appears to be an isolated case; but 
the pattern is there for any bureaucratic 
agency to follow. The failure or fear of the 
press to report the facts is disturbing. The 
story broke only when, a year after the new 
owner took over, newspapermen were called 
from London, this summer, to see what a 
fine farm he was running, and the government 
release read over the radio. That was too 
much for Farmer Odum — builder of the 
herd and farm — who went to court, where the 
facts first found an airing. 


In the Next Issue 


HE Mid-Continent Trust Confer- 
ence of the American Bankers As- 
sociation was meeting in Chicago as 
this issue was going to press. The pro- 
ceedings will be reported in the Decem- 
ber number. 
Due to space limitations, the follow- 
ing articles and regular features sched- 
uled for this issue have been deferred: 


The Small Estates Market: 
F. Dunn 


Industrial Migration and Railroad In- 
vestments: Max Halpern 


Trends in Estate Planning: Henry S. 
Koster 


Where There’s A Will 
Personnel Changes 


Bernard 
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PRIVATE PROPERTY IN A SOCIALISTIC WORLD 
Capital Investment Must Meet Challenge of Social Needs 


A. A. BERLE, JR. 
Berle, Berle, Agee & Land, New York; Former Ambassador to Brazil 


HE United States is the greatest eco- 

nomic power in the world at present. 
It alone among the great powers is operat- 
ing on a private capitalist system. 


Outside the western hemisphere all of 
the great powers are socialist in varying 
degree. They run all the way from the ex- 
treme totalitarian socialism of the Soviet 
Union, to the milder socialism of France 
and of the Labor Government in England. 
This country is not going to abandon its 
whole form of living, nor its love for indi- 
vidual life, nor its private property system. 
Yet, historically, American economic life is 
influenced by currents from abroad. The 
social legislation which is a fixed part of 
our economic life now was largely adopted 
from the English legislation of twenty years 
ago. 

Socialist governments can, will, and do 
claim that they provide for their people 
more effectively than their capitalist prede- 
cessors. Those claims are being repeated 
in America; and the American economic 
system will be under pressure to show that 
it can do a better job. As an illustration, 
we are beginning to see this pressure in one 
field already. The United States public 
needs more housing and is going to get it; 
if not in one way, then in another, privately 
or by government. 


Cooperatively Held Funds 


HILE Socialism has been taking over 

abroad, the American system of prop- 
erty has been developing some results of its 
own. We have built up a block of socially ad- 
ministered private property in private 
hands of unparalleled size and power with- 
out government intervention. This property, 
though privately owned, is cooperatively 
held, and«publicly administered. 

One part to consider is the assets of the 
mutual savings banks with deposits of near 
$18 billion. These assets are owned by small 
depositors, who divide the return from 
them. Savings banks officials are, in sub- 

From address at Annual Dinner, Section 
of Real Property, Probate and Trust Law, 

American Bar Assn., Oct. 29, 1946. 


stance, public officials though they hold no 
government post, and are responsible only 
to their depositors and the trustees repre- 
senting them. 


A second block is the life insurance com- 
panies with assets of $45 billion. Some of 
these are still private stock companies; but 
the great majority of them in total assets 
are mutualized, or are owned by their poli- 
cy-holders. Their officials, too, properly 
speaking, are public officials, though they 
also hold no public post. 


At their present rate of increase by 1950 
savings banks will have to find outlet for 
more than a billion dollars a year, and life 
insurance companies nearly 4 billion dollars 
a year. 


In addition, savings banks and life insur- 
ance companies, together, hold now approxi- 
mately $32 billions of Government bonds. 
Any reduction or repayment of this debt 
will come back to these two blocks in the 
form of cash for reinvestment. So far as 
that goes, other debts they hold, such as 
mortgages and corporate bond issues, are 
being slowly paid off, still further increas- 
ing the assets they have. An estimated $6 
billions a year from these two blocks alone 
will have to find new investment, between 
now and 1950. 


These are only a fraction of all of the 
savings of the United States. But to recall 
that the entire Union Pacific Railroad has 
an investment of about $1.5 billion is to 
see that these funds would be sufficient to 
build the equivalent of four Union Pacific 
railroads every year. 


Answer Communism’s Challenge 


HIS American creation is capable of be- 

coming one American answer to Com- 
munism’s challenge to the system of private 
property. 

The men responsible for this huge block 
of property clearly can only find use for 
this money in operations which satisfy pub- 
lic need and meet public demand; and at a 
time when half the world insists that only 
the state can do big thinking; that no non- 
government group can appreciate public 
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needs, or move broadly enough to satisfy 
human demands. 


‘This is a challenge. A beginning has been 
made, though it is small compared to the 
problem and the opportunity. 


The New York savings banks some years 
ago formed a cooperatively-owned trust 
company, the Savings Banks Trust Com- 
pany, to make possible combined opera- 
tions where there was need and demand for 
capital investment. They combined and 
tackled housing —a plain need. Acting un- 
der apprcpriate legislation from the State 
of New York, they have begun a number of 
propects involving many millions of dollars. 


The Metropolitan Life Insurance Com- 
pany has tackled a similar task in New York 
City, with a housing development covering 
an entire section of Manhattan. The Mu- 
tual Life Insurance Company has announced 
a somewhat smaller project. Other insur- 
ance companies, like the Equitable, have 
similar programs in other cities. 


The Tennessee Valley Experiment 


OME years ago the then daring experi- 

ment of the Tennessee Valley Authority 
was undertaken because something had to 
be done to reverse the ebb tide of activity 
in the great area drained by the Tennessee 
River and its tributaries. Three million peo- 
ple in that area had seen their standard of 
living steadily growing worse. The re- 
sources of the Tennessee Valley were great; 
but no individual could lay hold of them. 
The Tennessee Valley project was worked 
out; and ten years have established its suc- 
cess. Attack was made on it because the job 
had been done by government; yet at that 
time no private interest apparently could 
think in terms large enough to meet the real 
need. Today nothing short of a revolution 
in that area would lead to abandonment of 
the project. 


The Tennessee Valley project could have 
been undertaken by cooperative capital and 
could have been carried out by it. The size 

-of the Tennessee Valley project was great, 
but was not unduly large as American pro- 
jects go. Certainly it is not large in com- 
parison with the existing capital and that 
flowing into the cooperative institutions. 


The Tennessee Valley Authority is men- 
tioned because it was controversial, and be- 
cause it strikes an uneasy note in many 
minds. Cooperative capital is unaccustomed 
to empire-building; but empire building 
used to be considered the American genius. 
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A generation and a half ago private bankers 
of the Wall Street of that day financed 
projects taking more risks than need to be 
taken today. They did not have the com- 
pleteness of technical organization, or any 
such certainty as now exists, that capital 
would be available to bring the huge pro- 
jects to completion. A Tennessee Valley Au- 
thority is proportionately far less risky 
now than a project like the Union Pacific 
or the Southern Pacific railroads was then. 


Government Resources Not Essential 


HE socialist planner has conveyed the 

impression that he alone in the modern 
world can do big things. His primary ar- 
gument has been that he could command 
the resources of a government which were 
large in volume. Like the capitalist plan- 
ner, he cannot operate indefinitely at a loss, 
and he knows it. Ultimately, his enterprises 
have to stand more or less on their own 
feet. He also claims to have time to average 
profits over a series of years; that the pri- 
vate enterpriser must make almost imme- 
diate and continuous profit. 


Now, the cooperative enterpriser has 
much the same advantages as the Commu- 
nist commissar. Either of the two groups 
of institutions mentioned above could take 
on projects beyond the possibilities of any 
government in the world, with the possible 
exception of the Soviet Union. Huge pro- 
jects such as the famous Russian steel de- 
velopment at Stalino or the power dam 
across the Dnieper River are not beyond 
the financial possibilities of 6 billions a 
year. Cooperative institutions, quite as well 
as Socialist governments, can arrange oper- 
ations so that their returns can be averaged 
over a period of years. They are not rigidly 
bound to a necessarily level flow of earn- 
ings. They can and do set up reserves 
against bad times, and can replenish in good 
times. Our older empire-builders had no 
such luxury; they had to meet semi-annual 
interest payments and credit maturities 
on pain of bankruptcy and interruption of 
work, at hazard of the peaks and valleys in- 
evitable in business operations. + 


Must Meet Public Demand 


PROBABLE influence of the socialist 
challenge on the United States will be 

to create an ever-growing public demand 
that the job be tackled and carried out; and 
it is familiar history that when that demand 
arises, the public is not greatly interested 
whether it be carried out by the state or by 





private groups. Americans, generally, pre- 
fer as little intervention of the state as 
possible; but if the state is needed to get 
the job done, they still want the job done, 
and will elect men who are prepared to get 
it done. In those situations, if a government 
can and will act, and private groups cannot 
and will not, the government gets a public 
push and goes ahead. If private groups can 
and will do the job, nobody in the United 
States particularly yearns to have the gov- 
ernment move in. 


A bigger pressure suggested is that in- 
vestment of savings has a powerful effect 
on employment. Unless savings are fully in- 
vested, full employment is impossible. Six 
billions a year is more than the entire aver- 
age amount of new private investment 
which the United States did in the twenty 
years prior to 1940. Today, 6 billions a year 
represents the “take” of only two groups of 
institutions; they must thus find useful out- 
let for as much money as the whole United 
States used twenty-five years ago. Though 
this 6 billions is only part of the savings of 
the country, failure to use it could result 
in widespread unemployment. With unem- 
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ployment, political and social pressures rise. 
When that happens, the state socialist’s ar- 
gument becomes hard to answer. 


Therefore, the need is for the boldest of 
imagination, and the widest of outlook. 
The semi-public administrators of funds, 
now equal to or greater than most of the 
nations of the world, have arrived at a 
pivotal point in which their responsibilities 
are not only financial, but social as well. 
The men who manage the cooperative sav- 
ings and insurance institutions now are the 
chief alternative to the state socialist plan- 
ning bureaus across the Atlantic. 


It is not next year’s problem. It is this 
year’s problem; and the success of the 
American system as we know it now may 
well be bound up with the success which 
these men have in coping with our No. 1 
problem in finance. The geographical em- 
pire-builder of yesterday must find his coun- 
ter-part in the social empire-builder of to- 
day — except that the empire, when built, 
will belong to the millions of people with 
whose savings and in whose interests the 
managers of today must operate. 





Executor and Trustee 


BANKERS TRUST COMPANY 


YORK 
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Important points to consider 


if you plan 
to sell LARGE BLOCKS of SECURITIES 


FOR ESTATE TAHES 


You, as executor or trustee, may now 
be considering the sale of a sizable 
block of listed or unlisted securities for 
estate taxes. 

Whether or not the market in the 
particular security is active or thin, it 
may be advantageous to dispose of it 
through one of the methods which have 
been successfully developed to meet 
today’s conditions. 

Smith, Barney & Co. has no precon- 
ceived preference for any particular 
method. From actual experience, how- 
ever, it is in a position to recommend 
the proper procedure for your individ- 
ual case—in short, the method which 
should result in realizing the maximum 
proceeds. 


fie tie omith, Barney « Co. 
with one of our partners Members New York Stock Exchange 
14 Wall Street, New York 5 
522 Fifth Avenue, New York 17 


Philadelphia Chicago 





WHAT YOUR NEIGHBORS THINK 


Financial Delusions at the Root of Business Schism 


LEBARON R. FOSTER 
Editor, Public Opinion Index for Industry, Princeton, N. J. 


HY should anyone have to battle for 

“free enterprise”? Or for that mat- 
ter, defend “big business” —or profitable 
operation? 

Doesn’t big business give us the highest 
standard of living ever enjoyed by any peo- 
ple at any time? Isn’t the modern corpora- 
tion unmatched in its ability to combine 
money, brains and manpower in one fast- 
flowing cornucopia of desirable goods? 
Don’t we all live better for it? 

Why, in truth, should one group square 
off against another group in a fight over 
the one system that has given the good 
worker an increasing amount of freedom, 
of purchasing power and of good working 
conditions? 

For an answer look into the minds of 
the people working under your roof, and 
the roofs of your community. Ask them 
how they share in the benefits of private 
enterprise, and see how erroneous are their 
notions — how little is known of the funda- 
mental laws of successful business. 


Notions About Profits 


‘UPPOSE your job is to care for a cow. 
You feed her, water her, drive her to 
pasture, milk her, and fork the manure. 
For all this work you are rewarded by the 
milk from one teat. To the owner goes the 
milk from the other three teats. 


That is the kind of deal the industrial 
worker thinks he gets. Ask a factory hand 
how much he is paid out of the money going 
out to workers, executives and stockholders, 
and he will likely tell you 

25 cents to us 


cents to the bosses and owners. 


Actually, as government figures show, 
manufacturing concerns pay employees 
about 87 cents out of each available dollar. 


Believing he gets the short end of the 
stick, the worker is understandably discon- 
tent with his share of the fruits of free en- 
terprise. He demands a bigger share, and 
he thinks he must use force to get action on 
his demands. He has come to think too much 
of dividing the pie, not enough about how 
to make a bigger one. 


Demands Nursed by Misinformation on 
Profits 


66 AISE WAGES”: In a survey this 

fall by the Public Opinion Index 
for Industry, eight in ten workers in our 
great mass production industries said they 
deserve a raise; that rising prices have 
wiped out the 18% cent gains of last Spring. 


Six in ten workers, moreover, thought 
most companies could afford a 15% boost 
“out of profits”, with no price increases. 


Workers may hesitate to force a show- 
down, but mainly because recent strikes 
have used up their savings — not because 
they think there is no more juice in the 
lemon. 


“Give us the annual wage.” Surveys show 
that the majority of the people think our 
leading industries can afford to grant this 
demand. Few people stop to think of the po- 
tential crippling cost during business down- 
swings. 

“Give us pensions, longer vacations, 
health and welfare funds.” If companies 
are making such big profits, the reasoning 
goes, it can only be hardness of heart that 
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stops them from providing these human 
benefits. ® 


Workers want to be fair. There is nothing 
wrong with their basic philosophy. They be- 
lieve every company should make a profit. 
They are so convinced of this necessity that 
they assume every company does make a 
profit. They see little “loss” in the profit 
and loss system: 90% of factory workers 
think that “nearly every company makes a 
profit in an average year.” 


Further, workers would allow a generous 
profit: 10% is fair in peacetime, they say, 
but the trouble is that companies make 25%. 


Facts Produce Results 


ITH so distorted a view of the facts, 

it is small wonder that workers cast 
a jaundiced eye on increased output as the 
road to higher wages. It seems much easier 
to press for a larger slice of the sales dol- 
lar. If a business executive were in the 
worker’s shoes and no better equipped with 
the facts, he might be fully as aggressive 
in demanding action. 


The truth can be told; where companies 
go at the job vigorously they get results. 
Index research discloses that only a minor- 
ity of industrial workers now get any profit 
facts from their companies. Workers who do 
get the facts are more tolerant and more 
realistic in their attitude than those who 
don’t. And in the rare company that does 
a really thorough job — through employee 
reports, plant publications, posters, super- 
visor training, movies, meetings—improve- 
ment in the knowledge level runs as high 
as 100%. 


Those Executive Salaries 


IED in with the misunderstanding of 

profits is resentment over large execu- 
tive salaries. Newspapers make headline 
stories out of top salaries. Proxy statements 
supply figures to stockholders, provoking 
raised eyebrows when earnings decline. 
Unions add their bit, pointing indignantly 
to the $1,000 per hour paid the president in 
contrast with the $1 per hour paid the 
worker in the shop. 


The man in the street has great difficulty 
understanding how anyone can earn a six- 
figure salary. Here are some ideas common 
among both workers and the public at 
large: 

Top executives get paid too much. 


No man can possibly be worth $100,000 
a year. 
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Equally good executives could be hired 
for less money. 

Executives have a hand in naming their 
own salary. 

Not all are placed on merit; many have 
pull or money backing. 


Behind this criticism is a good deal of 
jealousy. But it is interesting to note that 
while movie stars are known to be in the 
top income brackets, their salaries are less 
widely criticized than those of executives. 


Management’s Take-Home 


HE worth of a movie star is checked at 

the box office. The economy of buying 
the best management the market affords is 
less obvious to the public. 

Some companies express executive com- 
pensation as a percentage of sales, showing 
how very small is the slice going to man- 
agement. Others reduce it to so many cents 
per week per employee, “the price of a pack- 
age of cigarettes.’’ These devices are helpful. 

Again, criticism would be allayed by a 
wider understanding of the big bite taken 
by income taxes. A Gallup Poll throws light 
on this important ignorance area: The typ- 
ical American thinks a man with three de- 
pendents pays cnly $10,000 out of a $50,000 
income. Actually taxes take about $21,500, 
more than twice what the public thinks. 
What Public Tax Act- 

Thinks ually Paid 

taxes take (Approximate) 
250 200 
1,000 1,900 
10,000 21,500 


$ 3,000 income 
$10,000 income 
$50,000 income 


This Is Statesmanship 


O amount of explaining with figures, 
i \ however, is going to reach the main 
objective. What management seeks is recog- 
nition of its great contribution to the well- 
being of every American citizen. 

Today, management conceives its job as a 
stewardship, with a three-way responsibil- 
ity to stockholders, employees and custom- 
ers. It takes that responsibility seriously 
and discharges it with a far better grasp 
of the realities than any outsider could 
possibly command. 

This is economic statesmanship, about 
which the public has been told very little. 
The public tends to think of executives as 
coldly efficient on production, but lacking 
in human instincts and driven by money 
hunger. Probably no other group in our s0- 
ciety gets so little credit for what it accom- 
plishes in the common good. 





Nor will the public be likely to visualize 
what. management does to earn its salt un- 
til its good deeds are spelled out in con- 
crete terms. 


Place for Demonstration 


OR stockholders, this means more in- 

formation on how executive foresight 
leads to better products, more sales, better 
labor relations, improved. earnings, safer 
dividends. 

For employees, this means increased dem- 
onstration of management’s interest in the 
things employees are interested in; and 
more dramatization of the steps taken to 
further employees’ interests. 

For consumers, this means more case and 
point illustration of the way free competi- 
tion operates to improve the product and 
lower the price. 

For friends and neighbors in your plant 
community, this means visiting with them 
inside and outside your plant, showing you 
have warm interest in their problems and 
their welfare. and demonstrating with 
homely example how your business serves 
them and enriches them. 
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If free and unfettered competitive enter- 
prise does work to the advantage of all of 
us, demonstrate it. As any salesman knows, 
five minutes of demonstration is worth an 
hour of talk. 


Government Corporation Subsidies 


Under the Government Corporation Control 
Act, which subjects government corporations 
to budgetary and accounting control, the peo- 
ple for the first time “may see and learn what 
has been going on in this great empire within 
an empire,” according to Dr. Harley L. Lutz, 
professor of public finance at Princeton Uni- 
versity. In a recent issue of The Tax Review 
he remarks: “Private investors cannot compete 
with a government financing agency which ob- 
tains its loan funds from the Treasury, on a 
tax-exempt basis, and at rates of interest 
which prevail in a money market that is 
dominated by cheap money policy. 


“Since the primary purpose of the corporate 
activities is to provide a vast array of sub- 
sidies by one means or another, the proper 
starting point in an approach to the question 
of the future of these agencies would be the 
subsidy program itself,” Dr. Lutz declared. 


Complete Appraisal Service 
and Liquidation of 


Furniture and Objet d’ art 


We will purchase outright complete estates or individual items: 


Antique Period Furniture, Porcelains, Georgian; Early American 
and Modern Silver; Paintings, Bronzes, Jades, Old Firearms, Gold 
Objects, Ivories, Decorative Accessories. 


We have seven trained appraisers fully acquainted with constantly 
changing values and each a specialist in their own field of 


Furniture and Objet d’ art. 


FLORIAN PAPP, INC. 


Established 1900 
516 Madison Avenue 
New York 22, N. Y. 


JAMES GRAHAM & SONS, INC. 


Established 1857 
514 Madison Avenue 
New York 22, N. Y. 
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— THE CAPITALABOR TEAM — 


Developments which have promoted, or promise to promote, mutual 
welfare of employees, employers and providers of capital tools. 


Management Attributes 


To know employees is not enough. It is vital 
also to understand them — to understand the 
complex motivations and reactions of human 
beings in industrial society. 

To be a good manager is not enough. How 
to be a better one was the quest of American 
Management Association officers when they 
put three questions to members of its divisional 
planning groups: 

1. What should be the managerial qualifica- 
tions, attributes, and traits essential to 
optimum administration of human rela- 
tions in industry? 

. What standards of performance should 
be established for the manager in this 
prime function of human relations ad- 
ministration in the business social struc- 
ture. 

. What specialized qualifications and stand- 
ards do you think ought to be established 
for specific managerial functions (e.g., 
production manager, office manager, 
etc.) ? 

The answer to these questions and other 
pertinent observations on management will be 
found in AMA’s annual report for 1946. This 
thoughtful study, Management Appraises Its 
Job, is available at AMA offices, 330 West 
42nd Street, New York 18, at 25 cents per 
copy for non-members. 


Employee Manuals 


Current employee manuals are greatly im- 
proved over those of a few years back. But 
facts given in a recent report on 132 employee 
handbooks bring a question whether the im- 
provement keeps pace with the growing ap- 
preciation of the values of good management- 
labor relations. 


The report, prepared by the Policyholders 
Service Bureau of the Metropolitan Life Insur- 
ance Co., was based on an analysis of informa- 
tion manuals for employees of 119 companies 


located in Canada and the United States. The 
underlying theme was to broaden the employ- 
ee’s horizon beyond his job to some under- 
standing of the entire company. 

Preparation of the manuals was found to 
vary considerably between companies. Re- 
sponsibility, however, was likely to center 
around personnel, advertising or the public 
relations department. In 26 of thirty-eight 
companies the personnel department had a 
hand in the preparation. Most companies want 
employees to understand and accept plant 
policies and practices and include such infor- 
mation. Some went further and told the em- 
ployee of his rights as well as his responsibil- 
ities. 

Improvement of presentation was found 
especially in the use of illustrations and car- 
toons and avoidance of the use of “do’s” and 
“don’ts.” There were still instances where the 
bumbling language of business was used, such 
as: 

“It is the company’s policy to pay wages 
that will attract and retain individuals hay- 
ing the qualifications and the will to meet 
effectively the requirements of the bus- 
iness.” 

An informal answer to the question “What’s 
in it for me?”, would appear understandable. 
For instance: 


“We know the main reason you work here 
is for pay, so let’s discuss pay. Our idea 
on wages is to pay the going market rates 
or higher. We have competitors, however, 
who want to undersell us on the things that 
you and we make, so we have to keep our 
eye on them.” 


Most companies seem to feel that new em- 
ployees particularly find the handbooks useful. 
It was found however that most companies 
have made no attempt to check employee re- 
action to their handbooks, though most intend 
to publish a new edition when manuals are 
outdated. (Looks like another job for the P-R 
department.—Ed.) 


COMPLETE TRUST- SERVICE IN GEORGIA 


through eleven offices in six cities 
THE CITIZENS & SOUTHERN NATIONAL BANK 
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¢¢ A LL our lives our welfare and security 
have depended on the success of 
some business.” 


With this introductory statement, em- 
ployees of the Bell Telephone Company of 
Pennsylvania are started on a demonstra- 
tion course of the simple economics of their 
business. Since March of this year over five 
thousand office and operating employees 
throughout the state have operated the 
“Jonesville Telephone Company.” 


A typical class starts soon after 9 A.M. 
It may be a group of ten new employees, or 
a catch-up group from several different de- 
partments of the company. Line-men, clerks, 
service representatives, accountants, tech- 
nicians spend the day together, working out 
the problems of organizing, financing and 
managing a miniature exchange with 200 
customers. 

Equipped with a Leader’s Guide, an easel 
and blackboard, sample money, stock and 
bond certificates, forms of bills and account- 
ing forms, the instructor guides his group 
through the more important and revealing 
events of a year’s business life. It could be 
any business; in this case it is the tele- 
phone business, because people want to 
know more about “what goes on behind the 
scenes,” what those accounting words mean. 

Most of us are curious to know where our 
job fits into the general picture, why certain 
things are done or are not done in the com- 
pany we work for. Bell Tel. 
has given its employees a 
chance to find out. Origi- 
nated by Ray Tannehill — 
an operating assistant vice- 
president with a back- 
ground in economics and a 
keen interest in educational 
opportunities and methods 
—the “You and Business” 
course will be given, over 
the coming months, to all of 
the company’s 28,000 em- 
ployees who wish to “go to 
school” for a day. 
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“YOU AND BUSINESS” 


Pennsylvania Bell Telephone’s 
Demonstration Class 


Number 2 in Journal of Capital Series 


This short-form course, conducted by 
amateur but most effective and interesting 
leaders chosen from the various supervisory 
or managerial ranks, is primarily a demon- 
stration and discussion clinic. It is a revela- 
tion to sit with a group of young and not- 
too-old men, or with secretaries, file clerks, 
and “hello-girls” and find yourself one of 
the co-managers of a small but typically 
American enterprise. 

Here in front of us is the model town, 
with cable conduits under the main streets, 
poles running out to factories and farms. 
We experience the thrill of “selling” the 
new customers, but learn that we must keep 
the price of service reasonable. We see that 
we can’t get very far without money — and 
that we can’t get money without performing 
some useful service or making something 
that enough people want. Barter, it seems, 
is pretty primitive. 

The instructor doesn’t “lay down the 
law” but illustrates the laws that govern 
money and business conduct. He poses ques- 
tions and the answers come from the class. 
If they are the correct ones, they go on the 
board, if not, he or another class member 
picks up the ball. This is a laboratory of re- 
search in the economics of business. 


For example, the instructor poses the 
question of where the plant and equipment 
and tools come from. “In a business such 
as ours, they are provided by the savings 
of many people who have been willing to 
deny themselves some comforts or luxu- 


The first part of the course, for instructors as for classes, 
brings out four of the more important simple economic laws 
or fundamentals applying to general business. 





Model Town Used in Bell Demonstration Course 
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ries .. .” and invest in tools — in expecta- 
tion of security for their savings and “a 
share in the money received for the goods 
and services they help produce.” 

“Is that a fair proposition?” the instruc- 
tor asks. One member asks why he needs 
more than the same money back. A brief 
reference to purchasing power changes, to 
possibility of loss, and to the employee’s 
inability to produce without those tools, 
gives the answer. 

The instructor cites the four fundamen- 
tals for success in any business: 

1. The money received for goods or serv- 
ices depends on the available supply, 
the number of people who want them 
and the price they are willing and able 
to pay. 

The income of the business goes to 
the workers who furnish the manage- 
ment and operation skills, and to 
those who furnish the tools they use. 


So long as the value of money is con- 
stant, the amount for distribution can 
be increased only by increasing pro- 
duction. 


Any producer must earn a reasonable 
amount on the money invested if he is 

to stay in business or expand. 
Class discussion opens the way to use of 
illustrative examples of causes of “purchas- 
ing power” change, the law of supply and 


demand, the real meaning of capital and 
benefits of savings. Here is a chance to 
clear up some basic mysteries, to correct 
some delusions. 


Now we come to the Table illustration: 
business supported by 1. Consumers, 2. 
Employees, 3. Owners, management with 
the job of satisfying all three. We begin to 
see why the interests in the welfare of the 
company are mutual. We sit in each chair 
and look at the business from that view- 
point, for in turn it is our expense, or our 
income as employee or investor that is con- 
cerned. 


Class after class arrives at similar con- 
clusions as to the needs and rights of the 
three: that customers properly require effi- 
cient service at low cost, that employees 
need good wages and working conditions, 
and that owners deserve security and reas- 
onable returns. It becomes apparent that, 
lacking these, customers drop off or demand 
legislation, employees leave or register 
grievance, and owners change the manage- 
ment or refuse to throw in more savings to 
keep the company from failing. 


It is time to start the Company. We find 
it. will cost $27,000. We each have $100 to 
invest. That leaves $26,000 to raise. What 
would you want if you were to invest your 
savings? We learn the difference between 
bond and stock, the need for a return. 





Next we start selecting employees — we 
look for certain qualifications. We agree, 
the requirement is listed on the blackboard. 
(We do a little self-exploring and begin to 
see “management’s view” and perhaps get 
an idea of how we can be more valuable 
workers). 


Operations commence, and we start col- 
lecting, and paying out — payroll, taxes, 
interest and operating expenses. We begin 
to look for new customers, and get a iesson 
in unit costs. We see what happens if our 
service or product is poor, if we pay too 
much or too little in wages and in return 
to owners. The instructor relates the story 
of the two umbrella makers — one by hand, 
one by machine. We see what “Capital” 
means to us — as employées, consumers, in- 
vestors. 

Such “bookkeeping items” as Deprecia- 
tion take on meaning as we compare our 
company’s equipment with an automobile. 
“Surplus,” we find, is not sleight-of-hand. 


And we come to weigh the needs of con- 
sumer, employee and owner, to compromise, 
because we have been thinking and taking 
the part of all three. After all expenses 
there is $60 profit for the year — % of 1% 
of total income. We thought the Boys in 
Palm Beach got the big cut, but it looks 
pretty small, and with millions of stock- 
holders we know they can’t all be living.the 
life of Reilly, that most of them are em- 
ployees of some business. It looks like our 
insurance and savings accounts, our few 


, 


Table illustration of business “support” 





shares, our pensions, that go to make u 
most of that capital. . 


And at the end of the day we have foun 
out a good deal about what makes a business 
— our business — succeed and give employ- 
ment to men and money. 


This unique and personalized study course 
has been called “practical adult education,” 
“Senior Achievement” (as compared to the 
successful Junior Achievement programs) 
and “visual business training.” It has attri- 
butes of each. In this highly specialized 
world, it offers a chance for everyone in the 


- 


At the conclusion of the group leader discussions, conferees from all parts of the state assembled 
for a final high spot review of the three-day conference by Mr. Tannehill. 
(5th from left in rear row) 
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company to get a manager’s, owner’s and 
consumer’s-eye view, and to see his com- 
pany as a team, a “company” of people do- 
ing a worth-while job and getting rewards 
in proportion to public and personal service. 


Nor is the basic case hypothetical. The 
figures are taken from the records, divided 
by about 9,000, to give an easy-to-grasp ex- 
ample. The instructors, all company people, 
have usually had no other preparation than 
the three-day course. The small classes — 
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In which we find a moral in a picture, 
and hide it in the text. 
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Photo by courtesy of Jenkins Bros., 
manufacturers of valves. 


Effective in its day, the mobile arsenal has 
undergone some changes since Blackbeard’s 
heyday. If this character were to appear on 
the streets today, some unkind souls would 
be tempted to derision. Not openly, of course, 
but after all he does look rather out-of-date 
and silly. 

And incidentally — so are most people’s 
Wills; out-of-date and perhaps not very effec- 
tive. For example: 

$100,000 used to provide, with fair safety, 
about $5,750 a year income. That also used to 
buy a lot more than it does today. Besides, the 
income would only be around $3,000 today — 
IF there were $100,000 left after the tax 
gatherer’s call. 
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not more than ten — make for free discus- 
sion and consideration of personal questions. 


The interest displayed by the members 
in a class is evidence of its value. And not 
only is it apparent that the basic principles 
of business are absorbed, but that also the 
spirit of teamwork is enhanced, both among 
students and instructors. To the latter there 
is the collateral value of public speaking 
and lecture experience, together with the 
stimulation of give-and-take discussion. 


Here is Business on the personal level; 
education applied to the daily work and 
the public interest. “You and Business” 
sets a precedent for any business, and for 
all of its partners. It opens a two-way com- 
munication from which management too 
may learn more of what is behind the fig- 
ures. 


ooo 


Buying Power of Wage Earners 


OST wage earners in the United States 

could purchase more in terms of goods 
and services in mid-1946 than before the war, 
according to a recent study by the National 
Industrial Conference Board, despite the loss 
in take-home pay in certain industries since 
the end of the war. 

The average manufacturing worker at mid- 
year, according to the survey, had approxi- 
mately $8 more a week in purchasing power 
than in 1939, making possible a one-third im- 
provement in his standard of living. 


“Wage earner income and the cost of living 
index pursued the same general trends in the 
first peacetime years after both world wars,” 
the study said. “The factors underlying the 
behavior of earnings and living costs were 
often quite different, but the results were 
generally the same during the two periods.” 

“Increases in basic wage rates were the 
chief causes of the doubling of earnings be- 
tween 1914 and October, 1918. During World 
War I, actual hours of work declined. In con- 
trast, the 90 per cent rise in weekly earnings 
during World War II was largely the result of 
increases in premium payments for overtime, 
a longer work week, and a shift to higher-paid 
munitions and durable goods industries. The 
increase in basic wage rates was no more than 
35 per cent.” 

While the earnings parallel between 1946 
and 1919 is close, the board comments, other 
important economic factors are found to be 
considerably different. Current liquid funds 
are estimated at more than three times those 
of 1919. Peace-time productive capacity far 
exceeds that of 1919. The government debt is 
almost ten times that at the close of World 
War I. 
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WORKERS’ ECONOMIC FACTS 
A Survey of Worker Opinion 


Excerpted from FACTORY Magazine, June 1946. 


ACTORY’s surveys of worker opinion 

(“What the Factory Worker Really 
Thinks,” Dec., 1945 and Jan., 1946) show 
that labor’s effective program of worker 
education and indoctrination, in contrast 
to management’s virtual abandonment of 
direct employee education, is increasingly 
handicapping industry’s public position and 
its ability to produce. Industry has spent a 
mere pittance on labor relations — getting 
across to its workers the plain facts about 
production, profits, costs, wages, reconver- 
sion plans, payroll deductions, the cost of 
living, inflation, and the like. 

And in the meantime . . . labor, with a 
fraction of the public relations budget and 
far cruder tools than are available to in- 
dustry, has done one of the neatest jobs of 
“public enlightenment” on the facts (as 
labor sees them) that ever came down the 
pike in this democracy, where everybody 
has freedom of speech, but where some peo- 
ple seem to be forgetting how to use it. 


And the Results... 


Business is again on the defensive. 

Moreover, surveys of worker opinion sug- 
gest that workers are losing confidence in 
management’s ability and prerogative to 
provide jobs and industrial leadership. For 
instance, our surveys have shown that: 


Forty-seven per cent of factory workers 
think the government will do most to pro- 
vide new peacetime jobs. Another 14 per 
cent are looking to union leaders, and only 
24 per cent are looking to management to 
take the initiative. Less than half of all 
workers think their companies are efficient- 
ly managed. The worker is still suspicious 
of the ability of technological advances to 
provide more jobs. 


Workers are still poorly informed on 
such things as where jobs come from, the 
ratio of profits to wages, or the issues in- 
volved in “fullemployment,” “annual 
wages,” etc. (Less than half of all workers 
polled had heard of either of these two sub- 
jects, even when both were being hotly 
discussed in the daily press. 


Why do such conditions of misinforma- 
tion and ignorance persist when so much 


depends on public understanding of the 
economic facts of life? 


The biggest single reason is that, while 
labor is doing a bang-up job of getting its 
version of these facts of life across to Mr. 
and Mrs. Average Man (and to his kids), 
management has virtually abandoned such 
efforts to talk to its workers and instead 
concentrates its time, talents, and efforts on 
talking largely to itself. 

* * * 

There is scarcely anything a confused 
man would rather have than some facts he 
can believe in. And now. when practically 
everybody is confused over at least a few 
things, would seem to be an ideal time for 
people who have a few facts —and a big 
personal stake in sharing those facts — to 
do something about it. 


The worker has three major sources of 


information — the government, the unions, 
and his employer. 
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By Bill Mauldin 
“Why didn’t somebody tell me we’re gonna 


strike? I been buying stock in the doggone 
company.” 
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Here is what the record looks like: 


1. The government, theoretically neutral, 
is putting out more economic information 
for public consumption than ever before. 


2. Labor is doing the biggest and the 
best job in all its history of publicizing its 
version of economic facts. 

3. Business, with at least as much to 
lose as labor has to gain (although both 
could lose or gain together), is doing a no- 
toriously bad job of selling its version of 
the economic facts of life to the public — 
and an even worse job of selling them to its 
own workers. The picture is brightened only 
by the few good exceptions being turned in 
by companies which are proving that some- 
thing can be done. 


How Labor is Doing It 


It’s obvious that unionized labor is big- 
ger in members, is more efficiently organ- 
ized, has greater financial strength and 
more governmental influence than ever be- 
fore. The unions have given their adult edu- 
cation the “oomph” and “sex appeal” it 
takes to get results. They put it in the form 
of well-drawn, cleverly written funny pa- 
pers, in which the heroes go around righting 
wrongs dene to labor, done by recognized 
top-flight talent, for syndication in the labor 
press and to lighten the texts of labor 
pamphlets; in the form of simple, direct, 
graphic writing with snappy titles and up- 
to-the-minute layout. 

And they back up their printed literature 
with adult education films; with phonograph 
recordings of clever skits; with excellent 
speakers, forum leaders, and sound-track 
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artists. Not all the vital speeches on today’s 
economic facts of life are delivered in car- 
peted salons; more are delivered in bare 
union halls or free public auditoriums. 


“Corny” Publicity Pays 


Labor’s pamphlets and other publicity 
materials are just about as corny as the 
average American worker’s sense of humor 
and his tastes in general. Result — they 
get read, and if current events can be relied 
on as evidence, they get believed. 


Management’s copy can’t: seem to get 
corny without getting patronizing. Employ- 
ers and their publicity men seem to be vic- 
tims of the old cliche about the average 
worker having the I.Q. of a 12-year old. It 
might be more accurate to say that today, in 
the age of quiz kids, radios, and funny pa- 
pers, the average 12-year-old has the I1.Q. 
of an adult. 

Several of the International Ladies Gar- 
ment Workers Union’s excellently written 
pamphlets are inscribed “To the workers, 
who are seldom ignorant... but frequently 
uninformed.” This doesn’t say the worker 
is not receptive to information. He is prob- 
ably more anxious for facts than any other 
“average” member of society — and more 
questioning of the evidence. 

For the brainpower and facts to put be- 
hind their promotional techniques, labor 
has done four significant things: 

1. Drawn on the professional staffs of 
practically every university for brainpower. 

2. Drawn on graduates from the same 
colleges for high-caliber personnel to do 
the research and man the new adult educa- 
tion programs. 

38. Drawn on both business and govern- 
ment circles for staff economists, public 
relations men, and other professionals to 
give guidance to its new program for sell- 
ing the facts-of-life-as-labor-sees-’em. 

4. Utilized to the full the sources of free 
government information available on vir- 
tually any subject. 


New Effort Needed 


When the unions have a series on the 
radio they make sure they have a big labor 
audience listening. Handbills, flyers, notices 
in the labor and public press, and word of 
mouth are fully used to get a good-sized 
and regular audience. 

When PAC or one of the individual 
unions gets out anew pamphlet on housing, 
the cost of living, the annual wage, etc., it 





usually sells copies in quantity to the local 
unions, and sometimes even individual mem- 
bers are charged a nickel or a dime for the 
literature, on the theory that if you buy a 
piece of literature you are more inclined to 
read it. Free distribution is made to non- 
union workers, editors and commentators, 
schools, and elsewhere. The moral is that 
labor doesn’t follow blindly the formula to 
write, print, and mail-in-large-quantities ; 
it distributes its material, not to the people 
who already are sold, but to the ones who 
still need convincing. 


This is not to imply that management 
can reach a worker audience just as easily, 
but to suggest that it’s time a new, specific, 
and continued effort was made to get man- 
agement’s story to the great mass of work- 
ers and to do it through the media and tech- 
niques which reach these people. 


To do this will demand the use of meth- 
ods, styles, and media which management 
may consider “corny.” But a fact is still a 
fact, no matter how simple or corny. Man- 
agement has plenty of facts. But today, in 
spite of our myriad media of communica- 
tion, employers and employees are more out 
of touch with each other than ever before. 
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Who Writes the Annual Report? 


REPARATION of company annual reports 
has become something more than the mere 
totaling of figures. 

If annual reports are regarded as valuable 
tools of public relations, cooperation of a num- 
ber of executives from various branches of the 
organization is necessary, These will probably 
include: 


1. The controller or treasurer to furnish 
the financial source data, supervise their use, 
and make the final check. 

2. The public relations executive, who will 
be responsible for understandable and attrac- 
tive presentation. 

3. The lawyer to check the language in re- 
gard to certain legal aspects. 

!. The certified public accountant to testify 
to the nature of the financial statements. 


5. A person closely concerned with indus- 
trial relations to contribute information on 
labor matters. 

6. The company president and/or chairman 
of the board to make final decisions. 


A high officer to coordinate the prepar- 


Selection of other cooperating executives will 
depend largely on the purpose of the report. 


Where funds and purpose warrant it, a staff 
of professional writers, public relations coun- 
selors, designers, illustrators, and photograph- 
ers may be used to carry out the ideas of the 
company’s executives. 


The method of determining the contents will 
vary widely from company to company. 
The schedule might be: 


Seventh month (before issuance): selection 
of those who will have a part in the prepara- 
tion and of the coordinator, the writer, the 
artist, the photographer and the printer. De- 
cisions on topics, photographs, art work, colors, 
type, size of report, quality of paper, etc. 

Sixth month: preparation of text and dum- 
my, including, where possible, comparative 
statistical tables, photographs, graphs; circu- 
lation of dummy among top officers and ex- 
perts concerned. 


Fifth month: revision of dummy and circu- 
lation of the revision. 

Third and fourth month: preparation for 
the printer of sections which need not be 
revised in the light of the end-of-the-year data. 

On receipt of the auditor’s report: comple- 
tion of the sections which depend on the final 
results of the year, completion of tables and 
graphs. —From Management News—Sept. ’46 
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ACCOUNTING FOR PEOPLE 
Employee Interest Stimulated by Management Plan 


THOMAS R. REID 
Director of Human Relations, McCormick & Co., Inc., Baltimore, Maryland 


MERICAN business is famous the world 

over for its production efficiency. Now, 

we find things we want that we cannot buy 

because of something all the engineers and 

scientists have been unable to solve — the 

problem of getting along with people in 
business. 


Because of labor difficulties our finest 
machines and most precise schedules have 
been thrown completely into the discard in 
this post-war period and remain idle while 
we learn all over again how to deal with 
the people who run the machines and main- 
tain the schedules. 


It is consideration of the working man, 
mutual understanding on the part of man- 
agement for his problems and on his part 
for management’s problems which makes 
possible the harmony needed to bring pro- 
duction up to full capacity. Here is a case 
history for a plan which has worked for 
fourteen years in at least one company, and 
with variations in many others, which has 
successfully established and maintained 
that harmony of relationship American 
business so badly needs today. 


Management Methods Changed 


McCormick and Company in Baltimore 
originated this plan fourteen years ago 
when a new president came into office and 
changed the company management methods 
in line with what he considered to be 
changing times. It is now a proved success 
past the theoretical or laboratory stage. 


The plan has paid its way through greatly 
increased benefits in the form of higher 
wages and profit sharing bonuses for em- 
ployees, greater profits for management 
and increased dividends for stock holders. 


Furthermore, the idea is adaptable to 
any type or size of business organization, 
and it works successfully through prosperi- 
ty, depression, peace and war. It has met 
every business test and passed. 


C. P. McCormick, president of the com- 
pany, put this new plan into effect in 1932. 


From address before 15th annual meeting, 
Controllers Institute of America, Sept. 17. 


It is still going strong. It is called Multiple 
Management. 


Multiple Management means exactly what 
it says — management by many. It brings 
more people into participation in the man- 
agement of the company. 


When it went into effect the first step was 
to establish, in addition to the Senior Board 
of Directors, a Junior Board of Directors. 
The company was an average, typical food 
producing company which through fifty 
years of its history had operated with a 
group of anywhere from one to three, and 
to a maximum of twelve men in complete 
charge of operations. That meant to all 
others that they simply must wait until 
the time came when they could step up and 
be on the board, that particular Board of 
Directors. 


New Board Started 


But through the establishment of the 
new board, which would operate in con- 
junction with the Senior Board, all were 
assured of a chance to become part of man- 
agement. All the young fellows suddenly 
got a new lease on life because they real- 
ized that they would get a chance to step 
into the management of the company per- 
haps ten or fifteen years ahead of the usual 
time, and that is exactly what happened. 

A group of young men were chosen by 
management as a starter. They were told to 
form a Junior Board of Directors, elect a 
chairman, elect a secretary and write their 
own by-laws. This group of fifteen men es- 
tablished themselves as a Junior Board of 
Directors. They elected a chairman, a secre- 
tary and wrote their by-laws to provide for 
continuing elections so that they could elect 
their own members in the next six months. 

The Junior Board of Directors —an in- 
stant hit— was soon assimilated into the 
company and became a part of management 
operations. The Senior Board of Directors 
continued as the policy making group, 
handling fiscal matters and also approving 
everything before it became final. 


Then the men at the plant began to notice 
this innovation and they wanted a board of 





their own. So the Factory Board of Direc- 
tors was the next step and became the sec- 
ond addition to Multiple Management. 


The Factory Board organized itself, 
formed its own by-laws, elected its own 
chairman and secretary and began to fit 
into the Multiple Management operations 
along with the Junior Board. The salesmen 
soon became interested and established the 
Sales Board of Directors. That is just 
about where the picture stands today, after 
ten years. 

Our organization now has at the top the 
Senior Board of Directors, elected by the 
stockholders which is the controlling policy 
group. Next is a group of three Boards 
which are on a par; the Junior Board, Fac- 
tory Board and the Sales Board. They repre- 
sent the three basic divisions of our busi- 
ness; office, factory, and sales. 


Plan Used by Others 


This system of multiple boards is easily 
adaptable to any business organization. 
The plan has successfully been applied in 
about 500 other business firms who have 
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simply taken a slight variation of the basic 
plan and have managed to apply the boards 
system to the phases of their business. 


The Multiple Management system simply 
stated means that a girl in the factory, 
though encouraged to go higher should 
have no doubt whatsoever about going to 
the young man who is an assistant super- 
visor in her department, a member of the 
Factory Board, and tell him what is one 
her mind. She talks to him, sees him every 
day and calls him by his first name name 
and he becomes her representative in man- 
agement. Everyone of the thousand or so 
employees in the McCormick Company ac- 
tually participates in the management, be- 
cause their views are expressed on one of 
the three boards supplementary to the Se- 
nior Board. " 


Simple Safeguards 


Naturally every idea brought forward by 
some young man on one of these boards, 
cannot become a part of operations. But 
subject to a few safeguards the freedom of 
participation is afforded by multiple man- 
agement. Two simple brakes are: 
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One, any recommendation of one of those 
boards, Junior, Factory, or Sales, must be 
passed unanimously by the board members. 

Secondly, after the recommendation is 
passed unanimously from one of the lower 
boards, it must go to the Senior Board or 
to the departmental head who is concerned. 
It must be approved before being put into 
effect in the company’s operations. 


The life-blood of any business is ideas. 
In five years of operation of the Junior 
Board, they passed 2109 separate ideas; 
and out of the 2109 ideas that went to the 
Senior Board, only six had been turned 
down in five years. 


The Factory, Junior and Sales Boards 
are not limited as to what they can discuss. 
These boards can talk about anything they 
want to and if they have ideas that would 
be good for one department or another we 
want to hear about them. 


Every six months there must be dropped 
from each of these boards three men and 
three must come on. This gives everybody 
a chance to serve on one of the Multiple 
Management boards at sometime or other. 
One result is an operation where every girl 
on a factory machine, every man packing 
cases, actually felt he or she was part of 


TRUSTS and ESTATES—November 1946 


the organization. It means more than all 
the money in the world to have your em- 
ployees feel they are part of the place they 
are working for. It cannot be bought; it 
is something you have to build. 


Then it was found to be a great. discover- 
er of talent. It was also discovered to be one 
of the best trainers of executive leadership 
possibly devised. Out of thirteen Senior 
Board members right now there are eight 
men who have come up within ten years 
from the Junior and Factory Boards. 


Accomplishments have been: First the 
employees made happy, are made a part of 
the business; stockholders profit because 
the company has made money; talent dis- 
covered; leaders trained; ourselves pre- 
pared for the postwar period; prepared in 
such a way that could never have been done 
without Multiple Management. 


The new generation of business men are 
convinced that in the next ten years it will 
be absolutely essential for management to 
give consideration to putting democracy 
into business. Understanding consideration 
for the people who work together in busi- 
ness is the number one business problem 
of the next decade. 
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Financial Facts 


ETHODS of presenting informative 

data to employees have frequently 
failed to carry conviction because of “prop- 
aganda” flavor or because of their formal 
construction or technical terminology. Also 
figures are generally set forth in aggregates 
which require study and calculations to in- 
terpret in terms of the employee’s own po- 
sition. The fiscal peridd of a worker is usu- 
ally one week, and the basis of his financial 
thinking is the amount of money in his pay 
envelope at the end of that period. 


Some efforts in this direction have been 
made.! Breakdown of the distribution of the 
sales dollars — either in weekly figures or 
in percentages of the sales dollar — given 
to employees by all corporations, could go 
far in facilitating better understanding 
than that gained from “grand totals.” 


Wage settlements in the future must 
work toward the best interests of both 
parties. It is in the record that they sink 
or swim together, but the record, without 
translation into everyday terms, breeds 
more suspicion with that knowledge. In- 
formation passed along cannot be sporadic; 
it must flow continually in both profitable 
and unprofitable years; and above all man- 
agement enthusiasm for this program must 
avoid creation of the belief that short-term 
profit fluctuations, either up or down, may 
be taken as a barometer for long-period 
wage scales. It would be fatal alike to man- 
agement and workers to create the idea 
that a momentary upswing warrants a high- 
er basic wage, or on the down side outmodes 
the moral obligation to pay a fair wage. 

The recent growing tendency for employ- 
ers and employees to write into their labor 
contracts the right of voluntary arbitra- 
tion, and the successes in ironing out dif- 
ferences by this method indicate the exist- 
ence of a very fertile field for proper edu- 
cational procedures. The American wage 
earner at times may have been misdirected ; 
he may have failed to digest technical fi- 
nancial information placed before him — 
but he is not stupid and has no desire to 
wreck, by his own conduct, the business 
that has given him his living. The contri- 
butions of organized labor to a better un- 
derstanding by American workers of sim- 
ple fundamental truths have been sub- 


1Cf. “Profits in Pay-Roll Terms”—p. 466, 
May 1946. 


for Employees 


merged under the avalanche of bombastic, 
false information in some labor quarters. 

The American Federation of Labor, for 
one, has gone far in spreading sound reas- 
oning among its members during the recent 
wage-price-profit muddle. It has empha- 
sized that living standards can rise only 
when workers produce more per hour. 
“Most American workers are too intelli- 
gent to let themselves be fooled. They know 
that wage increases have to be paid out of 
the earnings of the business, or else by a 
price increase. Tactics which force govern- 
ment intervention and raise living costs 
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bring a loss in the long run”’. 


No small measure of educational mate- 
rial in the field of wages-prices-profits 
emanates from academic quarters, but its 
distribution has been limited. In a recent 
publication, Professor W. I. King notes 
that factory money wages have increased ° 
steadily since 1850 and now stand about 
835 per cent above those in that year. Real 
wages rose by 346 per cent.? But there has 
been no parallel increase in profit returns 
per $100 of capital. The record shows the 
following percentage return to capital. 


1909-13 . 5.95 
1914-18 7.44 
1919-25 ais ae 
1926-30 _... GAZ 
1931-35 _.. 0.66 
1936-40 . 6.81 


Another publication stresses capital risk 
to business. Whether business is good or 
bad, the workers on the payroll receive 
their wages, rents are paid, and interest 
bearing debt is serviced before the owners 
get payment for their investment.* The ex- 


2Labor’s Monthly Review, American Fed- 
eration of Labor; February, 1946. 

3Raising the Working Man’s Standard of 
Living, by Willford I. King, 1935. 

4Profits and the Ability to Pay, Profes- 
sor F. R. Fairchild. 


1947 A.B.A. Convention in Atlantic City 


The 1947 convention of the American Bank- 
ers Association will be held in Atlantic City. 
The dates will be September 29 to October 1. 
Bankers are urged not to request hotel reser- 
vations now, as the Atlantic City hotels are 
preoccupied at present with 300 conventions 
scheduled to be held before the A.B.A. meeting. 
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tent of these risks of profitless investment 
is shown by the following tabulation: 


CORPORATIONS REPORTING NO NET 
PROFITS 
Source: U. S. Treasury Department 
Year Per cent of Total 


*Beginning 1929 
are excluded. 


inactive corporations 


Only One Way to Raise Wages 


ATEST in Union Oil Company of Cali- 

fornia’s series of advertising expositions of 
the economic facts of business is entitled 
“There’s Only One Way to Raise Wages.” As 
we have before reported, response to this cam- 
paign has been most favorable from all groups 
of readers, 


The chart below typifies the visualization 
used to “put it in plain English.” Instead. of 


“REAL” WAGES PER EMPLOYEE 
TOOLS PER EMPLOYEE cme: mmc ee ee ees 
“REAL” PRODUCTION PER EMPLOYEE «nnnnnne 


OEPRESSION 


the too-usual text-book copy and generalities, 
the series uses the picture story technique, 
with actual dollar and percentage figures. 
Under the fifth of the six illustrations in the 
ad, for example, is the explanatory text: 
“Tools” are one thing that enable people to 
multiply the labor of their hands. Today, Union 
Oil people work about 35% fewer hours than 
in 1925. They have better vacation, hospital 
and pension plans. But because they have more 
“tools” with which to work, they can produce 
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more. And because they can produce more, per 
employee, they are able to earn more. 


The Nature of Corporal Capitai 


CCORDING to American Institute of Ac- 

countants: “In accounting, capital is 
is the recorded stockholder equity in the assets 
of the enterprise.” This definition indicates 
that capital includes both assets retained from 
earnings and assets contributed by share- 
holders. General acceptance, however, is mean- 
ingless unless its implications are clearly 
understood and put into practice. Such a 
definite basis for accounting is recommended 
in an article by Rufus Dixon in the September 
Journal of Accountancy. 

This marks a transition in emphasis from a 
legal to an economic concept of assets. The 
legal concept of capital is usually confined to the 
par or stated value of capital stock, whereas 
economists’ interpretation includes total as- 
sets; or at least those derived from long-term 
debt, capital stock issues, and earnings retain- 
ed. Economists emphasize the source of assets; 
the legal view adheres to restrictions on with- 
drawals. 


Accountants should have a _ specific and 
singular usage for the term ‘corporate capital.’ 
Inasmuch as the economists’ view is more in 
line with the accountants’ going-concern con- 
cept, it should be given priority, Mr. Wixon 
states. “In other words, corporate capital to 
a going concern is not a fixed amount, i.e., a 
par or stated value of outstanding shares of 
capital stock.” 

As a consequence of legal influences, ac- 
countants have traditionally restricted use of 
the capital-stock account to par or stated value 
and resorted to various surplus accounts to 
show stock premiums as well as accumulated 
earnings. By resorting to the three accounts— 
capital stock, capital surplus, and earned sur- 
plus—accountants have attempted to satisfy 
both economic and legal concepts of capital. 


But acceptance of source of capital as a 
primary consideration in a classification of 
corporate capital does not require that legal 
concepts be ignored for reporting purposes; 
for portrayal of legal capital can be subordin- 
ated to a classification based on source, such 
as the following: 
1. Contributed capital 
A. Restricted as to withdrawal 
B. Not so restricted 

2. Accumulated capital 
A. Restricted as to withdrawal 
B. Not so restricted 

“This method of reporting emphasizes the 
nature of the capital structure of a corpora- 
tion at any particular time, as well as satis- 
fying those who feel that legal restrictions 
cannot be ignored.” 





Proceedings of 


PROBATE AND TRUST LAW DIVISIONS 


American Bar Association 


HE annual meeting of the Section of 

_ Real Property, Probate and Trust Law 
of the American Bar Association, held at 
Atlantic City on October 28 and 29, was 
marked by some of the most outstanding 
papers in the history of the Section. Gilbert 
T. Stephenson’s address on “Streamlining 
the Administration of Small Estates” pre- 
ceded a resolution that a committee be cre- 
ated to implement the Model Probate Code 
drafted under the sponsorship of the Sec- 
tion and highly praised by Mr. Stephenson. 


Practical suggestions for drafting per- 
sonal and business trusts were offered, re- 
spectively, by Joseph Trachtman and Morse 
Garwood. A specimen pension trust agree- 
ment, prepared by the committee on that 
subject, was presented by Chairman Earl 
S. MacNeill. 


The papers and reports read at the Pro- 
bate and Trust Divisions are printed in 
this issue, beginning on the next page. (The 


WALTER W. LAND 


WILLIAM H. DILLON 
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dinner address by A. A. Berle, Jr., is pub- 
lished at page 421.) 


The newly elected officers of the Section 
and its component Divisions are: 


Chairman: William H. Dillon, Chicago. 

Vice Chairman: Walter L. Nossaman, Los 
Angeles 

Secretary: John J. Yowell, Chicago 

Asst. Secretary: P. Philip Lacovara, New 
York 

Representative to House of Delegates: 
Walter W. Land, New York 

Division Directors: 
Real Property: Russell D. Niles, New 
York 
Probate: Emersen R. Lewis, Chicago 
Trust: Eugene S. Lindemann, Cleveland 

Council Members: Earl S. MacNeill, New 
York; Robert F. Bingham, Cleveland; 
Abner H. Ferguson, Washington; W. 
Carloss Morris, Jr., Houston. 


WALTER L. NOSSAMAN 
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USE OF PRINCIPAL FOR LIFE BENEFICIARIES 


Drafting and Tax Considerations 


JOSEPH TRACHTMAN 
Trachtman & Hughes, New York, N. Y. 


HIS paper is concerned with the prob- 

lems which are presented when discre- 
tionary powers are granted to testamentary 
trustees to pay or apply principal to the use 
of beneficiaries in addition to income. 

Testamentary trusts are established for 
a variety of reasons: skepticism (whether 
justifiable or not) as to the ability of bene- 
ficiaries to manage and retain capital; deter- 
mination to keep capital away from present 
or future spouses of the testator’s children; 
fear that the testator’s spouse will remarry 
and divert capital from the testator’s fam- 
ily; the need for keeping business interests 
or real estate under unified and continuous 
management; or simply vanity — the testa- 
tor’s desire to continue to rule after his 
death. 

Now, testators who do not have such 
reasons for providing testamentary trusts, 
and who would be content to bequeath their 
estates outright, must face the prospect that 
an outright bequest to a widow, for example, 
leads not only to estate taxes on such trans- 
fer, but to “second” death taxes on the same 
property when it later passes on the death 
of the widow. If, instead, the testator di- 
rects that his estate be held in trust, and 
directs how the capital of the trust shall 
pass when the trust terminates (or gives 
the beneficiary a power to appoint the capi- 
tal in such way as meets the require- 
ments of I.R.C. §811 (f)), such capital then 


passes without incurring the “second tax.” 
To illustrate the possible “second tax-sav- 
ing”, it is not uncommon to put forth 
the case of a husband who is about to be- 
queath his estate outright to his wife and to 
compare what would be the _ respective 
amounts of death taxes payable by he: es- 
tate if she survived him by more than five 
years: (a) if she inherited her husband’s 
estate outright and it were thus pyramided 
with her own property in the computation 
of the Federal estate tax on her death; and 
(b) if her husband’s Will placed his capital 
in trust for her life and it were not in- 
cluded in her taxable estate. It is thus pos- 
sible to demonstrate that in the case of a 
husband who has $300,000 and a wife with 
$200,000, over $70,000 may be neatly saved 
merely by having the husband change his 
Will to provide a trust for his wife during 
her life — or to show a similar saving, if the 
wife should die first, by having her Will put 
her estate in trust for her husband’s life. 
If the testator’s wife is without business 
experience and his children are young; if 
there are beneficiaries who otherwise need 
the protection of trusts; if there is property 
which it is desirable to keep in unified rath- 
er than in scattered ownership; or if there 
are other sufficient reasons for creating a 
trust; then the testamentary trust merely 
produces a windfall so far as tax saving is 
concerned. If, however, the testator would 


New Division Directors, Section of Real Property, Probate & Trust Law 


RUSSELL D. NILES 
Real Property 


EMERSON R. LEWIS 
Probate 
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have given his estate outright were it not 
for the urge to save the second tax, then it 
becomes important not only to make certain 
that there will be a tax saving, but that the 
testator and the draftsman of his will 
should have a thorough understanding of all 
the practical consequences of the trust pro- 
visions. 

There is much pointless generalization as 
to whether it is wise or unwise to put prop- 
erty in trust, without appreciating that dif- 
ferent kinds of trusts are available, that a 
trust is an instrument by which the testa- 
tor can have played the melody or melodies 
which he chooses, or the choosing of which 
he may delegate to others. The problem must 
always be considered in terms of what trust 
provisions are suitable in a particular case 
and whether the trusteeship is given to per- 
sons who may be expected to carry out such 
provisions wisely. The only useful general- 
ization is that there are two kinds of trusts: 


1. The first type, where the testator gives 
only income to the immediate beneficiaries 
for life, with remainders over, and the 
emphasis is on the preservation of capital 
for distribution intact at a future time. This 
kind of trust results automatically, unless 
something is done specifically to prevent it. 
The words “trust” and “trustee” put into 
operation rules for the protection of remain- 
dermen which impose on the trustee a duty 
to be impartial between the conflicting in- 
terests which are so created; 


2. The second type, where the primary 
motive is to give the immediate beneficiaries 
the greatest possible advantage. 


A convenient way to ascertain which of 
these two types of trust the testator really 
desires, or how far he wishes to go in either 
direction, is to ask “Why are remaindermen 
being named?” Are remaindermen being 
named merely to catch what may be left at 
the expiration of life estates, merely to make 
a complete disposition? Or is the testator 
primarily concerned with immediate bene- 
ficiaries, with only a secondary interest for 
all others? 


There are situations in which the testa- 
tor’s intent is to make certain that no more 
than the income of the trust will pass to the 
life beneficiaries. But much more frequent- 
ly we are called upon to draft Wills for tes- 
tators who intend to benefit the surviving 
Spouse or children, or both, to such extent 
that they are willing to ignore completely 
the interests of all other possible benefici- 
aries. For such testators the conventional 
type of trust is entirely unsatisfactory. To 
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HIS paper is concerned with the prob- 

lems which are presented when discre- 
tionary powers are granted to testamentary 
trustees to pay or apply principal to the use 
of beneficiaries in addition to income. 

Testamentary trusts are established for 
a variety of reasons: skepticism (whether 
justifiable or not) as to the ability of bene- 
ficiaries to manage and retain capital; deter- 
mination to keep capital away from present 
or future spouses of the testator’s children; 
fear that the testator’s spouse will remarry 
and divert capital from the testator’s fam- 
ily; the need for keeping business interests 
or real estate under unified and continuous 
management; or simply vanity — the testa- 
tor’s desire to continue to rule after his 
death. 

Now, testators who do not have such 
reasons for providing testamentary trusts, 
and who would be content to bequeath their 
estates outright, must face the prospect that 
an outright bequest to a widow, for example, 
leads not only to estate taxes on such trans- 
fer, but to “second” death taxes on the same 
property when it later passes on the death 
of the widow. If, instead, the testator di- 
rects that his estate be held in trust, and 
directs how the capital of the trust shall 
pass when the trust terminates (or gives 
the beneficiary a power to appoint the capi- 
tal in such way as meets the require- 
ments of I.R.C. §811 (f)), such capital then 


passes without incurring the “second tax.” 
To illustrate the possible “second tax-sav- 
ing”, it is not uncommon to put forth 
the case of a husband who is about to be- 
queath his estate outright to his wife and to 
compare what would be the respective 
amounts of death taxes payable by her es- 
tate if she survived him by more than five 
years: (a) if she inherited her husband’s 
estate outright and it were thus pyramided 
with her own property in the computation 
of the Federal estate tax on her death; and 
(b) if her husband’s Will placed his capital 
in trust for her life and it were not in- 
cluded in her taxable estate. It is thus pos- 
sible to demonstrate that in the case of a 
husband who has $300,000 and a wife with 
$200,000, over $70,000 may be neatly saved 
merely by having the husband change his 
Will to provide a trust for his wife during 
her life — or to show a similar saving, if the 
wife should die first, by having her Will put 
her estate in trust for her husband’s life. 
If the testator’s wife is without business 
experience and his children are young; if 
there are beneficiaries who otherwise need 
the protection of trusts; if there is property 
which it is desirable to keep in unified rath- 
er than in scattered ownership; or if there 
are other sufficient reasons for creating a 
trust; then the testamentary trust merely 
produces a windfall so far as tax saving is 
concerned. If, however, the testator would 
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have given his estate outright were it not 
for the urge to save the second tax, then it 
becomes important not only to make certain 
that there will be a tax saving, but that the 
testator and the draftsman of his will 
should have a thorough understanding of all 
the practical consequences of the trust pro- 
visions. 

There is much pointless generalization as 
to whether it is wise or unwise to put prop- 
erty in trust, without appreciating that dif- 
ferent kinds of trusts are available, that a 
trust is an instrument by which the testa- 
tor can have played the melody or melodies 
which he chooses, or the choosing of which 
he may delegate to others. The problem must 
always be considered in terms of what trust 
provisions are suitable in a particular case 
and whether the trusteeship is given to per- 
sons who may be expected to carry out such 
provisions wisely. The only useful general- 
ization is that there are two kinds of trusts: 


1. The first type, where the testator gives 
only income to the immediate beneficiaries 
for life, with remainders over, and the 
emphasis is on the preservation of capital 
for distribution intact at a future time. This 
kind of trust results automatically, unless 
something is done specifically to prevent it. 
The words “trust” and “trustee” put into 
operation rules for the protection of remain- 
dermen which impose on the trustee a duty 
to be impartial between the conflicting in- 
terests which are so created; 


2. The second type, where the primary 
motive is to give the immediate beneficiaries 
the greatest possible advantage. 


A convenient way to ascertain which of 
these two types of trust the testator really: 
desires, or how far he wishes to go in either 
direction, is to ask “Why are remaindermen 
being named?” Are remaindermen being 
hamed merely to catch what may be left at 
the expiration of life estates, merely to make 
a complete disposition? Or is the testator 
primarily concerned with immediate bene- 
ficiaries, with only a secondary interest for 
all others? 


There are situations in which the testa- 
tor’s intent is to make certain that no more 
than the income of the trust will pass to the 
life beneficiaries. But much more frequent- 
ly we are called upon to draft Wills for tes- 
tators who intend to benefit the surviving 
Spouse or children, or both, to such extent 
that they are willing to ignore completely 
the interests of all other possible benefici- 
aries. For such testators the conventional 
type of trust is entirely unsatisfactory. To 
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anyone who has even slight knowledge about 
the every day administration of trusts it 
would be laboring the point to discuss the 
difficulties which result from having to be 
meticulous towards remaindermen, when it 
is quite certain that the testator never in- 
tended any such solicitude for them and 
when it is quite clear that the testator’s in- 
tentions toward the life beneficiaries are 
being frustrated. 

In states which forbid the accumulation 
of income, it is not possible to hold back 
income in prosperous years so that it will 
be available for distribution in less prosper- 
ous times. 


In New York, where trusts to receive 
and apply income are indestructible, the 
rights of remaindermen can lead to tragic 
consequences. For example, in Brandt v. 
Continental Bank & Trust Company, 43 
N. Y. S. (2d) 255 aff’d without opinion 47 
N. Y. S. (2d) 589, principal could not be 
made available to a daughter of the testa- 
tor who was poverty-stricken, with her chil- 
dren suffering from malnutrition. 


The difficulties with the usual type of 
trust are particularly acute now when high 
income taxes interfere with the accumula- 
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tion of capital; when the federal estate tax 
takes a substantial part of the capital which 
the testator may leave for distribution; 
when the income which trustees can obtain 
is smaller because of low yields; when high 
income taxes have to be paid out of such 
income; and finally, when the remaining in- 
come dollars have lost much of their pur- 
chasing power. While there may be many 
persons with large annual earnings, the 
number. having large amounts of capital to 
bequeath is not so great. A 1940 survey of 
the net worth of individuals in greater New 
York showed: 


Number of individuals 


6,907 
15,707 


Net Worth 
$250,000 
100,000 
26,138 50,000 
45,934 20,000 


In many cases a testator who would for- 
merly have been satisfied to leave his capital 
in trust to pay only income to his widow 
will conclude that it is inevitable that capi- 
tal may have to be consumed during her life. 
And even a testator with a large fortune 
must now recognize that it may be essential 
even for him to make some provisions for 
the use of principal for income beneficiaries. 
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Various trust plans have been suggested 
to meet these difficulties: 


1. To distribute all the income, and to 
give the income beneficiary the right to 
demand sums out of capital, or to direct or 
empower the trustee to also pay sums out of 
capital to the income beneficiary — either 
when the income falls below a specified sum 
in any year, or without regard to the 
amount of income — with limitations as to 
the amount of capital which may so be paid 
during any year, or during the income bene- 
ficiary’s life — and with the income benefi- 
ciary’s right to demand capital, when limit- 
ed to annual amounts, made cumulative or 
non-cumulative. 


2. To provide that only a specified amount 
of income be distributed in any year, and 
that excess income shall be added to capital, 
so that in future years when the income is 
not so large, it will be possible to continue 
the regular payment of the same annual 
sum. 


3. To value the capital (including accu- 
mulated income) in the hands of the trustee 
on every anniversary of the testator’s death, 
and to pay during the ensuing year a sum 
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out of such blended fund which equals a 
specified percentage of the value thereof 
at the beginning of such year. 

4. To provide for an annuity to be pur- 
chased from an insurance company. 

5. To provide for an annuity, but to have 
the trustee retain and manage the funds, 
the annual payments to be computed by ref- 
erence to specified actuarial tables so that 
the trust fund will be completely exhausted 
at the death of the annuitant. 

Some of the plans above described are 
not permissible in states which have re- 
strictions as to the accumulation of income, 
or would have to be modified to meet such 
restrictions. 

Sometimes the sums specified in the fore- 
going plans are made to depend on changes 
in the cost of living as shown in specified 
indices, so that the sums to be computed un- 
der the plans are made to vary with changes 
in such cost of living indices. Sometimes 
the authors of such plans are bold enough to 
have the plans depend upon an investment 
program which assumes that the trustee 
will hear a bell ring just before the stock 
market reaches the peak of an upward 
swing. 
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Recognizing that such painstaking at- 
tempts to arrive at certainty may not cover 
every possible contingency, it is not uncom- 
mon to find, even in the most carefully ar- 
ranged and detailed plans like the forego- 
ing, a direction that the trustee is to have 
power to pay over additional principal to 
cover “emergencies” or unusual contingen- 
cies when in the judgment of the trustee it 
may be advisable to do so. 

The definiteness and certainty which most 
of these plans are supposed to achieve is il- 
lusory; often it may be wiser, if discretion 
is to be given to the trustee to pay over any 
principal, to leave the matter entirely to 
the judgment of the trustee. This assumes 
that the testator has available to him a trus- 
tee in whom he is willing to confide such 
great discretion. But it is not sufficiently 
appreciated that the kind of trust plan 
which is available to the testator depends 
on the kind of trustees who are available 
to him. This has to do not only with the 
particular problems which are discussed 
here but with the administration of trusts 
generally. It may be desirable to give cer- 
tain trustees wide scope as to investments, 
but not others. It may be wise to give some 
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trustees wide scope as to the discretionary 
distribution of principal, but not others. 
Assuming, however, that the testator does 
have trustees available to him who may 
be safely entrusted with such powers, then 
in many cases the best plan may be to give 
such trustees complete responsibility. If it 
is suggested that most testators will not 
have such trustees available to them, the 
answer is that the decision to have the 
flexible kind of trust with which this paper 
is concerned is one which the testator must 
make himself, and if he does not have the 
trustees to perform it, he should not decide 
to have such trust. 

When the testator is, however, primarily 
concerned only with immediate beneficiaries 
and is ready to have his trustee empowered 
to distribute even all the principal of the 
trust to the immediate beneficiaries, his 
intentions can be carried out adequately 
only by a specific declaration that he in- 
tends that the usual rules of trust law 
(which require impartiality between suc- 
cessive beneficiaries) shall be disregarded. 
Anything short of that will still leave the 
trustee with some duty towards remainder- 
men, so that there will not be that free, un- 


IN DELAWARE 


Capital $ 4,000,000.00 
Surplus and Undivided Profits - 14,020,178.34 


WILMINGTON 


TRUST COMPANY 
Wilmington, Delaware 


Member Federal Deposit Insurance Corporation 





BAR PROCEEDINGS 


hampered administration which the testator 
really desires in such cases. With such 
declaration, practically all principal and in- 
come problems are swept aside. 


Legal questions which still remain, even 
if such declaration is made by the testator, 
have to do with whether (a) the trustee 
may pay the expenses of the last illness, un- 
paid debts for living expenses and the fu- 
neral expenses, of the deceased life bene- 
ficiary, (b) whether in exercising discre- 
tion to pay over principal the trustee should 
or should not take into account the indepen- 
dent resources of the life beneficiary, (c) 
whether the discretionary power to pay 
principal is exercisable only by the trustee 
originally named or also by successor or 
substitute trustees. 


Courts have made a nice distinction be- 
tween (i) absolute gifts of support and 
maintenance charged upon income and prin- 
cipal, and (ii) gifts of income plus powers 
to pay over principal if it is needed for the 
beneficiary’s support. If as a matter of in- 
terpretation it is decided that the testator 
intended the first kind of gift, then it is im- 
material whether the beneficiary has any 
other means of support, just as it is imma- 
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terial in the case of a legatee of a watch 
whether he has two or three other watches. 
If, as a matter of interpretation, it is de- 
cided that the gift is only of income plus 
a power to pay over principal on a showing 
of need, then the trustee must take into 
consideration the independent resources of 
the beneficiary. 

All the legal questions above mentioned 
can be avoided by proper drafting. It is 
not as important to know what are the par- 
ticular holdings on these points as to be 
aware of them and to dispose of them by 
careful draftsmanship. 


Appended to this paper are forms of 
clauses whereby a testator may confer upon 
his trustee complete power to distribute the 
entire principal of the trust during the life 
of his widow, if the trustee should deem 
that to be prudent. The forms are compo- 
site; that is to say, it is not suggested that 
the provisions be used in any given case in 
toto. The first reaction to these provisions 
will probably be that they are too heavily 
weighted in favor of the immediate bene- 
ficiaries; and that they call for a trustee 
who must have the wisdom of a jury of 
Solomons. But, they do no more than shift 
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to the trustee the duties of pater familias 
which the testator would have to discharge 
if he were living. The forms are intended 
to be used in cases where there are a great 
many uncertain factors and the immediate 
beneficiaries may need such heavy emphasis 
for their benefit. For example, in the case 
of a young married testator with very 
young children, it is uncertain how old his 
widow and children will be at the date of 
his death, and it is less certain in his case 
than in the case of an older testator what 
will be the size of his net estate. Moreover, 
the personalities and character of the chil- 
dren — whether they would be better off 
with no trusts or whether they need the 
protection of trusts — are also uncertainties 
which are perhaps not present in the case 
of the same testator when he is much older. 


It is frequently provided that principal 
shall be paid out in fractions at specified 
ages. But there is no assurance that a bene- 
ficiary will attain the wisdom and traits 
which the testator has in mind at any par- 
ticular age. Why should a son be compelled 
to wait for capital until he is 40 when he 
is ready to make good use of it at 35? To 
meet such contingency the trustee may be 
empowered to sooner pay him capital. On 
the other hand, it may turn out that the 
beneficiary should not be given capital even 
when he attains the age of 40 years, and 
that he may really need the protection of a 
trust for his entire life. 

Wills may be changed as circumstances 
change. But wills are not drawn properly 
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if it is assumed that there will always be 
time to make suitable changes. It is true 
that there is nothing more revocable than a 
will; on the other hand there is nothing 
more irrevocable than a will once rigor 
mortis has set in. In inter vivos trusts the 
desirability of powers of revocation and 
amendment has always been recognized and 
such powers are recommended by experi- 
enced practitioners. [This is, of course, 
apart from tax considerations which may 
render the reservation or grant of such pow- 
ers undesirable.] Why then should not pro- 
visions for flexibility be used as frequently 
in respect of testamentary trusts? 


In the case of smaller estates, when it is 
a foregone conclusion that the amount of 
capital which the testator leaves will be 
insufficient to see the family through the 
years when the children are to receive their 
education and obtain their start in life, the 
testator may deem it desirable to have prin- 
cipal available for his children even during 
the life of their mother. To meet the possi- 
bility that the widow may be left with only 
a small amount of capital available to her, 
after the children have been well provided 
for and just when the widow’s needs may 
be greatest, it may be directed that the re- 
maining capital shall be expended for the 
purchase of an annuity for the benefit of the 
widow for the rest of her life. 


It may also be that the testator has some- 
one to whom he would be willing to entrust 
the responsibility of deciding all questions 
as to the distribution of principal, but who, 
for one reason or another, it is not suitable 
to name as trustee. In such situation a 
solution may be to direct that the discre- 
tionary powers shall be exercisable by the 
trustee only as such person directs. 


This paper is not intended to be a brief 
for the use of the accompanying forms in 
every case. Testators with larger estates 
will probably wish to express their intention 
to benefit the immediate beneficiaries in a 
milder way. But even such testators may 
often wish to say that they desire to have 
immediate beneficiaries given every advan- 
tage even to the detriment of remaindermen. 


Nor is it argued that most testators with 
small estates should use these forms. It is 
submitted, however, that in a great many 
cases the intentions of the testator cannot 
be adequately given effect without relieving 
the trustee, to some extent at least, of the 
duty to be impartial between successive 
beneficiaries. This is an idea which has been 
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barely touched in treatises on the law of 
trusts. 

| There are various factors beyond the 
scope of this paper which have to be given 
consideration when using provisions like 
the accompanying forms. For example, not 
only should there be a trustee who may be 
relied upon to discharge the responsibilities 
which these provisions confer, but there 
‘must be a suitable investment program 
which will not be disturbed by frequent 
distributions of capital. For such purpose 
the discretionary common trust funds of 
corporate trustees are very useful. 


The Statement of Policies for the Accept- 
ance of Trust Business, adopted by the 
Trust Division of the American Bankers 
Association, permits the acceptance of dis- 
cretionary powers which oblige a corporate 
trustee to exercise judgment as to the reas- 
onable needs of beneficiaries, but states 
that such institutions should be reluctant to 
accept powers which oblige them to pass 
judgment upon the attainment by a bene- 
ficiary of sufficient character or ability to 
entitle him to receive principal or income. 


There may be corporate trustees who 
would not welcome the grant of powers so 
broad as the ones set forth in the accom- 
panying forms. But the trust officers to 
whom the forms have been exhibited dur- 
ing the past decade have considered them 
desirable in many situations. For one thing, 
such provisions remove much contention in 
the administration of trusts. An inordinate 
amount of a trustee’s time is taken in mak- 
ing decisions on matters which present pos- 
sible claims of remaindermen and lead to 
misunderstandings —and such difficulties 
are likely to be eliminated by the accom- 
panying forms. Moreover it is becoming 
more and more common to give corporate 
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trustees discretionary powers to apply prin- 
cipal, and if such trustees are willing to ac- 
cept such powers at all, it would seem that 
they are better off with complete authority 
rather than with authority which leads to 
difficulties. Too often such authority is in- 
serted in a backhanded way, among general 
administrative provisions, with nothing to 
guide the trustee, and exposes the trustee 
to the risk of criticism if not surcharge. 


Tax Considerations 


N the cases for which the accompanying 

forms are primarily intended, tax consid- 
erations will be of minor importance — the 
funds will not be large enough to attract 
very great taxes, and while shrinkage 
caused by taxation is as painful (if not 
more) in a small fund as it is in a large 
one, it is assumed that if the testator wants 
to do what the accompanying forms envis- 
age he will do so despite the tax factors. 

If discretionary powers to apply principal 
are granted in cases involving larger funds, 
then the following points should be given 
consideration : 


1. Discretionary powers to trustees to 
apply principal have not been described as 
powers of appointment in the law of proper- 
ty. But under the 1942 changes in the In- 
ternal Revenue Code relating to Federal es- 
tate and gift taxes and the Regulations, 
such powers have been defined to be powers 
of appointment. Assume that a co-trustee is 
also one of the persons for whose benefit the 
power to apply principal may be exercised. 
The first question will be whether, as co- 
trustee, he may participate in the exercise 
of the power for his own benefit. The law 
on this point is not entirely clear. In New 
York, for example, a recent statute provides 
that the power may be exercised only by 
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the other trustees, or if none, by the Court. 
(New York Real Prop. Law, Sec. 141, effec- 
tive April 18, 1945). But if under the ap- 
plicable law the trustee may participate in 
the exercise of the power for his own bene- 
fit, he will have a power of appointment, 
the exercise or non-exercise of which will 
be taxable for Federal estate and gift taxes. 
If the co-trustee may exercise the power 
for his own benefit, it would seem that the 
only way for him to relinquish the power 
would be to resign as co-trustee. (See Mat- 
ter of Pope, N. Y. L. J., Dec. 14, 1944, re- 
ported in Jan. 1945 Trusts and Estates 111.) 


When a sole trustee or a co-trustee is 
empowered to apply principal to the use of 
a person whom he is under a legal obligation 
to support, as for example his wife, or a 
child during minority, then it may be ar- 
gued that the power is in fact exercisable 
for the benefit of the trustee himself and 
is therefore not an “exempt” power. In such 
circumstances it is better to provide that a 
co-trustee shall not participate in the exer- 
cise of a discretionary power to pay or ap- 
ply principal to his spouse or to any child 
of his during minority, and to specify that 
such powers shall be exercisable only by 
the other trustees or trustee. 


The Internal Revenue Code provides that 
when the donee of an “exempt” power of 
appointment, in exercise of that power, 
creates a new power to appoint, the “ex- 
empt” status of the original power is de- 
stroyed, notwithstanding that the new pow- 
er may be an “exempt” one. Therefore, 
when the donee of an “exempt” power of 
appointment, in exercise of that power, ap- 
points further trusts, and confers upon the 
trustee of such appointed trusts a power 
to apply principal in the trustee’s discretion, 
a new power of appointment is created, and 
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all the care which was taken to make the 
first power exempt goes for naught. 


Powers to draw annual sums of principal, 
if non-cumulative, should result in includ- 
ing in the taxable estate of the donee of the 
power only the amount which the donee 
could draw in the year of the donee’s death. 
But in every year during which the donee 
draws all or part of the permissible annual 
sum, does he make a taxable gift to him- 
self or, by failing to take the annual sum, 
does he “relinquish” his power to that ex- 
tent and make a gift to the remaindermen? 
If the donee has the power to draw $10,000 
per annum, the capital is $100,000, the do- 
nee lives for twenty years and never exer- 
cises the power, the donee would make 
taxable gifts aggregating $200,000, or twice 
the capital, if Reg. 108, Sec. 86.2 (b) (3) 
is to be followed literally. But whether any- 
thing is really given to the remaindermen 
by non-exercise of the power must be de- 
termined, each year, by reference to the 
amount of capital in that year, depending 
on how much was previously withdrawn or 
lost by changes in investment values, and 
the life expectancy of the donee of the pow- 
er. This is one of the problems arising un- 
der the sweeping 1942 changes in the In- 
ternal Revenue Code and Regulations. The 
last word on these questions has not yet 
been spoken, and it remains to be seen 
whether or how long we are to be plagued 
by so complicated a system of taxation. 


This paper is intended only to touch brief- 
ly on tax considerations. For a fuller discus- 
sion see Looker, “Estate and Gift Taxation 
of Trustees’ Powers to Distribute Princi- 
pal.” 45 Columbia Law Review 52 (1945). 


2. If the accompanying forms are used 
and remainders are given to charities, it 
should be recognized that there would prob- 
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ably be no charitable deduction for estate 
tax purposes. If it is desired to obtain at 
least some charitable deduction, it should 
be stated that a specified sum must be 
left for distribution to the charity and that 
the trustee’s discretionary powers to apply 
principal shall be restricted pro tanto. 


3. In the conventional type of trust, cap- 
ital gains realized by the trustee are taxable 
to the trustee. But if the provisions for the 
use of principal are as broad as those in the 
accompanying forms, it-is conceivable that 
the Treasury would argue that the income 
beneficiary is substantially the owner of 
the capital, and that capital gains in the 
case of such trusts should be taxed to the 
income beneficiary and not to the trustee. 


4. It is to be apprehended that the Treas- 
ury may argue further, that when the wid- 
ow, for example, is the sole primary bene- 
ficiary, and the testator’s intentions are ex- 
pressed as strongly as in the accompanying 
forms, the widow is substantially the owner 
of the principal, that the trusteeship is but 
a kind of agency for the management of 
what is really her own property, and that 
therefore what is left at her death should 
be included in her taxable estate. On the 
other hand, it is not improbable that the 
“second-tax-saving plan” may be nullified 
by statutory changes anyway. 


5. If the Will specifies the circumstances 
or conditions under which the trustee is to 
exercise the power to apply principal, it 
may be argued by the Treasury that when 
such conditions have been met (and the 
beneficiary needs only to go to equity for a 
confirmation as to the existence of the facts 
in order to obtain principal) the beneficiary 
has a power to appoint such principal. 
Where there is reason to be apprehensive 
about such possible claim, it might be wiser 
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to explicitly give the trustee a power of ap- 
pointment without saying anything as to 
when or under what circumstances the pow- 
er is to be exercised. Provisions which may 
be used for such purpose are set forth in 
Note 4 to the accompanying forms. 


Conclusion 


HE trustee’s duty to remaindermen 

stems from the circumstance that 
trusts originated when land was practically 
the only form of wealth and when the cre- 
ators of trusts were largely concerned with 
keeping land in the family..Even much lat- 
er, when this was no longer so, capital and 
the yields which might be expected from it 
continued to be more or less stable. Now, 
however, when capital is so volatile and 
when we are so beset with other uncertain- 
ties, it is important to see that trusts are 
not created without fully recognizing that 
the establishment of a trust is the estab- 
lishment of conflicting interests which must 
be umpired by a trustee who must be en- 
tirely neutral, and that if nothing is said 
to the contrary the umpire’s decisions are 
likely, as a matter of actual practice, to fa- 
vor those whom the testator is not so 
anxious to benefit, to the detriment of those 
whom he wishes to benefit most. 


This paper is largely devoted to one the- 
ory — that relieving the trustee of the usual 
duties to remaindermen will minimize 
many current problems in the administra- 
tion of trusts. It is easy to become overen- 
thusiastic as to the merits of a theory which 
one advocates and to put it forth as a uni- 
versal remedy. Any such intention ‘is dis- 
claimed here. It is suggested, however, that 
too little recognition has been given to this 
theory in drafting Wills and that it should 
be given much more attention by the Bar 
than it has heretofore had. 
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APPENDIX OF FORMS 


Disposition of the residuary estate of a testator whose wife is assumed to be incap- 
able of managing capital, and who has young children so circumstanced that utmost 
flexibility is essential, and the need for extensive use of principal seems inevitable. 

The provisions are composite, to illustrate points discussed above, and the form is 
not to be considered as suitable, in its entirety, for general use. 





(a) All the rest, residue and remainder 
of the property of which I shall die seized or 
possessed or to which I may be entitled at the 
time of my death, I devise and bequeath to 
my trustee hereinafter named IN TRUST to 
pay to, or apply to the use of, my wife during 
her life all of the income from time to time 
received by my trustee and such part or parts 
of the principal, even to the extent of all 
thereof, as to my trustee may seem necessary 
or suitable for her support and welfare. 


(b) I also employer my trustee at any 
time and from time to time to pay to, or 
apply to the use of, my children or any one 
or more of them exclusively of the other or 
others, such sums out of the principal as to 
my trustee may seem necessary or suitable for 
the support and welfare of such child or 
children; and any sum so paid to or applied 
to the use of a child of mine during the life of 
my wife shall (not) be charged against the 
share, if any, which shall be distributable 
upon the death of my wife to such child or his 
or her issue (unless my wife specifically di- 
rects otherwise in exercising the power of 
appointment hereinafter granted to her). 


(c) I intend that not only the income but 
also the principal of this trust shall be avail- 
able, as a blended fund, primarily for the 
benefit of my wife and secondarily for my 
children. I therefore direct that in the admin- 
istration of this trust generally, and particu- 
larly in exercising said discretionary powers 
to pay or apply principal, my trustee shall 
not be bound by the usual rules of law which 
require impartiality between successive bene- 
ficiaries, and that my trustee may, in any 
situation which involves a conflict between 


the interests of such beneficiaries, favor 
primarily my wife and secondarily my children, 
Provided, Always, that in the judgment of my 
trustee it would be prudent and in their best 
interests to do so. I have no concern about how 
much, if any, of the principal will pass to 
anyone else, if my wife and children shall have 
had it paid or applied to their use at such 
times and in such manner as shall in the 
judgment of my trustee appear to be prudent 
and in their best interests. 


(d) Without restricting the discretion of 
my trustee as to paying or applying principal, 
and only by way of illustration, I suggest 
that (here may be inserted special wishes of 
the testator, as for example, that principal 
may be applied not only in the event of illness 
or other emergencies, and for the education 
of children or to enable them to become estab- 
lished in a business or profession, or at the 
time of their marriage, but that they shall 
be stimulated to overcome difficulties by their 
own efforts, and that) principal may also be 
used to make up any deficiency in income or 
in purchasing power caused by currency or 
credit inflation or by changes in the cost of 
living. In exercising the discretionary powers 
to apply principal my trustee may take into 
consideration all other available resources of 
my wife and children, respectively, to such 
extent as my trustee may deem wise and proper. 


(e) Notwithstanding the foregoing pro- 
visions, I also empower my trustee at any 
time and from time to time to expend all or a 
part or parts of the principal in the purchase 
of an annuity contract or contracts providing 
for non-assignable and non-commutable pay- 
ments to my wife during her life. Any such 
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annuity contracts shall be purchased from any 
insurance company licensed to do business in 
the State of and may be 
either of the refunding or non-refunding type, 
and if the former, shall provide that the re- 
fund shall be payable in a lump sum on the 
death of my wife as follows: (here insert 
directions to have refund paid to then living 
issue of testator, or in default to testator’s 
then living brothers and sisters, etc.). Whether 
or not any such annuity contract or contracts 
should be purchased, which particular contract 
should be purchased, and all other questions 
which may arise with relation to the purchase 
of any such contracts, shall be decided by my 
trustee and all such decisions shall be con- 
clusive, but in making such decisions my trus- 
tee shall give effect to my general intention 
as expressed in paragraph “(c)”. Upon the 
purchase of any such annuity contract the 
trust hereby created shall terminate in respect 
of the amount expended therefor and my trus- 
tee shall have no further accountability or 
responsibility in respect thereof: 


(f) The discretionary powers to pay or 
apply principal, and to expend principal in 
the purchase of annuity contracts, shall be 
exercisable by the trustee or trustees for the 
time being acting hereunder, including suc- 
cessor or substituted trustees. 
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(g) Notwithstanding any of the foregoing 
provisions, so long as my friend John Doe is 
living and not under any disability, the discre- 
tionary powers to pay or apply principal and 
to expend principal in the purchase of annuity 
contracts shall be exercised by the trustee or 
trustees for the time being acting hereunder 
only as, when, and to such extent and in such 
manner as John Doe shall direct in writing, 
which directions may be general or to cover 
specified contingencies; and after the death of 
John Doe and during any period of his dis- 
ability said powers shall be exercisable by the 
trustee or trustees for the time being acting 
hereunder in the discretion of such trustee or 
trustees. 


Disposition of remainder without power 
of appointment 


(h) Upon the death of my wife so much 
of the principal as may then remain (or if my 
wife should predecease me then upon my death 
all the principal) shall be paid over to and 
among my then living issue in equal shares 
per stirpes, Provided, However, that the share 
of any child of mine who shall then be under 
the age of years shall not be paid to such 
child but shall be held instead IN TRUST 
(here insert further trust provisions). 


Provision granting power of appointment 
(short form) 


(i) Upon the death of my wife so much 
of the principal as may then remain shall be 
paid over to or for the benefit of such one or 
more of my issue or spouses of my issue, and 
in such amounts and proportions if more than 
one, and either outright or upon such trusts 
or in such other manner as my wife shall by 
her last will and testament appoint. 


Provision granting power of appointment 
(longer form) 


(j) Upon the death of my wife so much of 
the principal as may then remain shall be paid 
over to or for the benefit of such one or more 
of my issue or spouses of my issue, and in 
such amounts and proportions if more than 
one, as my wife shall by her last will and 
testament appoint. In exercise of such power 
of appointment my wife may in respect of 
any part or all of the property as to which the 
power is being exercised, appoint the same out- 
right, or in or upon estates or trusts to or for 
the benefit of one or more objects of the power, 
with remainder to the same or one or more 
other objects of the power, impose lawful con- 
ditions upon any appointment, but without 
so causing the appointment to benefit any 
person not an object of the power, and create 
in any object of the power a new power to 
appoint outright to one or more other objects 
of the power. 


After grant of power of appointment 
in either form: 
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(k) If my wife shall survive me and shall 
have failed to exercise said power of appoint- 
ment in whole or in part, then upon her death 
so much of the principal as shall not have been 
effectively appointed by her (or if she shall 
predecease me then upon my death all the 
principal) shall be paid over to and among 
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my then living issue in equal shares per 
stirpes, Provided, However, that the share of 
any child of mine who shall then be under the 

years shall not be paid to such 
child but shall instead be held IN TRUST 
(here insert further trust provisions). 


NOTES TO FOREGOING FORMS 


1. Many testators will not desire to have 
so much weight given for the benefit of life 
beneficiaries, either because the capital is ex- 
pected to be substantial, or for other reasons. 
For such testators it may be preferable not 
to use the language which expresses so much 
lack of concern for remaindermen, and to say: 


“T desire that the discretionary powers 
granted to my trustee by any and all the pro- 
visions of this Will shall be exercised so that 
the (current) life beneficiaries of the trusts 
hereby created shall derive the greatest pos- 
sible advantage, notwithstanding the resulting 
disadvantage to (subequent life beneficiaries 
and) remaindermen.” 

2. It is frequently provided that the testa- 
tor’s widow shall have the income for life, 
and that on her death there shall be allotted 


to each then living child a share to be held 
upon trusts which may not terminate until 
the death of the child. It is not uncommon to 
make principal available to the widow during 
her life, but to compel children to wait until 
her death before receiving any principal what- 
ever. The foregoing forms make principal 
available to children during the widow’s life. 


3. The foregoing forms empower the widow 
to appoint principal upon her death to the 
testator’s issue and their spouses; they do 
not, however, empower a child of the testator 
to appoint to the child’s spouse and issue. When 
trusts for children of the testator come into 
operation on the death of the testator’s widow, 
powers to appoint the principal of such trusts 
are frequently granted to the testator’s chil- 
dren, but so that the powers are exercisable 
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by a child of the testator only if such child 
survives the testator’s widow. It is often over- 
looked, however, that a testator may wish to 
give his child a power to appoint what would 
ultimately fall to that child after the death 
of the testator’s widow whether or not the 
testator’s child survives the testator’s widow. 
Under many Wills a son of the testator may ap- 
point to his wife only if he survives his mother 
by a moment, but is deprived of that power if 
he predecteases his mother by a moment. A 
testator who is not inclined to rule after 
death, who wants his son (rather than himself) 
to decide how his son’s share shall pass to 
the son’s family, will probably want the son’s 
powers to be exercisable whether or not the 
son survives the testator’s widow. Such testa- 
tors at least deserve to have this situation 
drawn to their attention. 


4. When it is desired to give the trustee a 
power of appointment in haec verbis without 
specifying any circumstances or conditions 
under which the power is to be exercised (cf. 
paragraph 5, page 454) the following lan- 
guage may be used: 


“T grant to the trustees or trustee for the 
time being acting hereunder the power to ap- 
point to any current life beneficiary, at any 
time and from time to time, such part or parts 
or even all of the principal from which such 
beneficiary is then entitled to receive income. 
Any exercise of such power of appointment 
shall be by instrument acknowledged like a 
conveyance of realty recordable in the State of 

, and shall operate as a termination 
of the trusts in respect of the principal so ap- 
pointed.” 


Photograph shows 
section of the new 
quarters of the Trust 
Department of the 
Wachovia Bank and 
Trust Company, at 
Asheville, North Caro- 
lina. The main room, 
which is adjoined by a 
conference room and 
bookkeeping quarters, 
has an acoustical ceil- 
ing with recessed fluor- 
escent lighting, natural 
walnut paneling and 
walnut furniture. 
There are venetian 
blinds and drapes of 
sand-colored Rajah 
Cloth; the walls are light green and the car- 
pet a darker shade of the same color. The en- 
tire length of one wall of this room displays a 
photographic mural in sepia installed by Elliot 
Lyman Fisher of Asheville. The Western 
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“Drawing Wills” 


Designed primarily for general practitioners 
who have had only moderate experience in 
drafting wills, the monograph entitled “Draw- 
ing Wills,” written by Harold Schwarzberg 
and Jule E. Stocker, and published by the 
Practising Law Institute, (a non-profit educa- 
tional institution) will also be found useful 
by practitioners who have considerable con- 
tact with the problems of testamentary dis- 
positions. Applying the practical technique of 
the Institute, the authors explore the problems 
involved in drafting wills by dissecting a typ- 
ical comprehensive will from the introductory 
clause to the attestation. 

Although acknowledging the value of forms 
in lessening the burden of the draftsman, the 
authors recognize that intelligence in their use 
is necessary if the errors of slavish adherence 
to forms are to be avoided. Towards this end, 
they analyze the clauses found in most wills, 
explaining their necessity or desirability, and 
thus enable the reader to obtain an intelligent 
appreciation of the reasons why certain pro- 
visions have become standard. 

Further information may be obtained by 
addressing the Practising Law Institute, 57 
William Street, New York 5. 


nD 


The annual mid-year Trust and Banking 
Conference of the New Jersey Bankers Asso- 
ciation will be held December 6 and 7 at the 
Berkeley Carteret Hotel, Asbury Park. The 
conference will begin with a luncheon meeting 
Friday, and on Saturday morning open forum 
sessions will be conducted by five committees 
of the Association 


North Carolina scenes represented in the 
mural are of the picturesque Nantahala Gorge 
and the famous Mount Mitchell range, with an 
exceptionally beautiful camera study of that 
highest peak east of the Mississippi. 
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CCH 

FEDERAL , 
us 

_ TAX COURSE 

i Ra. 


' by George T. Altman 


am is a practical ready reference and training course in federal 
taxation. Here is a plain-spoken explanation of the outstanding 
federal taxes as imposed by the federal revenue laws—with empha- 
sis throughout on federal income taxation. Actually every angle of 
federal taxation, including “estimates,” income tax withholding, 
repealed excess profits tax (for carry-backs of unused credit which 
may have to be comiputed for 1946), gift taxes, estate tax, employ- 
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able explanation and discussion. Not a book, not a Topical Law 
Reporter, this is a Course especially designed to make it easy to 
become familiar with the “ins” and “outs” of the federal tax system 

— how it was developed — what it is today. Gives expert’s-eye view 

of everyday federal tax problems. 

Each Tax, Each Taxpayer — Individuals, Corporations, Partnerships, | 
Estates and Trusts — whatever the tax, whoever the taxpayer, if it is 
federal taxation and belongs in the Course, it is covered here, speci- | 
fically, definitely. Over 500 illustrative examples and calculations 
make plainer just how the federal tax laws are actually interpreted 
and applied. Current filled-in return forms, and pertinent Code 
provisions provided, plus a wealth of “real-life” background from 
actual tax practice — all contribute to supply everything necessary 

or helpful for an everyday, working knowledge of federal taxation. 
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STANDARD CLAUSES FOR WILLS AND TRUSTS 


Committee Report* 


J. SEYMOUR MONTGOMERY, JR. 
Montgomery, Grace & Derby, New York; Member of Committee 


AVING been asked to report on standard 

clauses for wills and trusts, it may sound 
surprising to say that they do not exist. But 
this statement is not meant to be as broad 
as it may sound. What I mean is that standard 
clauses may be used as guides and reminders 
but not as fixed forms suitable for every will. 
It is sound enough practice to have a set of 
clauses in‘one’s office, but each will should be 
hand-tailored to fit precisely the particular 
client’s circumstances. Standard clauses must 
be scrutinized carefully to make sure the word- 
ing is appropriate for each particular will. 
They are not to be thought of as a system 
whereby wills can be prepared with scissors 
and paste. Nevertheless, a proper set of 
clauses is useful and valuable and should be 
on hand whenever a will is drawn. 


So, may I suggest that we all be wary of 
permitting clients to talk us into drawing 
what they will always refer to as “just a very 
simple one-page will.” Many clients hope in 
this way to keep down the cost of a will, but 
it is money foolishly saved. Even a husband 
whose sole testamentary purpose is to leave all 
of his property to his wife outright and ap- 
point her executor, begins to sit up and take 
notice when he is asked “What if your wife 
dies before you?” After a short discussion he 
usually concludes that it is sensible to make 
an alternative disposition, say to his issue 
living at his death, in case of his wife’s earlier 
death or in case of its being impossible to tell 
which of the two died first (and, incidentally, 
there is no need to limit a simultaneous death 
clause to the case of a common accident). 


He will also see the wisdom of appointing an 
alternate executor and a testamentary guar- 
dian for his children, and of providing that the 
executor can hold and manage the shares of 
minor children, and of including full and broad 
administrative powers for the executor. 


Thus a “simple” will may run to six or 
eight pages, double space. The attorney, after 
some experience with a properly designed set 
of clauses, can afford to draw a really adequate 
will at not much more cost than for a one- 
page will. In drawing such a will recently, I 
Spent about half an hour with the client, about 
one quarter of an hour on drafting, about one 
quarter of an hour on checking the draft, and 


*The views herein expressed do not neces- 
sarily represent those of the Committee in- 
asmuch as Mr. Montgomery was asked to 
prepare this report too late to permit it to 
be read by the other members. 


e 
another one quarter of an hour on execution, 
conforming and mailing a copy and a bill to 
the client — a total of about 1% hours. 


Card System 


SUGGEST preparing a set of cards with 

one clause on each card. Many clauses should 
be prepared in several different forms as, for 
example, where there is to be (a) a sole cor- 
porate executor, or (b) a corporate executor 
and an individual, or (c) a sole female exe- 
cutor — and so on. Some administrative 
clauses belong.only in wills with trusts, some 
only in wills without trusts, and some belong 
in both. Some clauses should vary in form 
according to whether or not the will has trusts. 
After a while one builds up a very valuable 
and helpful set of clauses. In preparing a will 
one selects the clause cards appropriate to the 
particular circumstances, scans them for pre- 
cise suitability, and hands them to the sten- 
ographer after dictating such portions of the 
will as have to be specially composed. 


I also suggest that in preparing the set of 
clauses, it be done without referring to any 
particular will. As I have indicated, the clauses 
as they appear in a particular will may have 
a special slant or unusual wording. The stand- 
ard clauses should be made up, therefore, in 
the abstract, so to speak, and when put to 
use, varied according to the needs of the 
moment. For the same reason, use of a set 
of cards so prepared is better practice than 
trying to carry forward from will to will each 
time. It is better to start from the abstract or 
standard form. 


But a word of caution. These cards must be 
kept alive and up to date. Current important 
cases construing clauses and statutes affecting 
them should be noted from time to time on the 
proper cards. For example, in New York, 
statutes have declared invalid at least two ad- 
ministrative clauses which had been in fairly 
common use. Other statutes have made certain 
clauses unnecessary. New factors or conditions 
impel the invention of entirely new clauses. 
For example, in the years of the real estate 
depression when so many trusts had to fore- 
close mortgages, much litigation and grief 
arose out of the problem of apportionment of 
foreclosure expenses and proceeds of sale be- 
tween principal and income. The alert will 
draftsman endeavored to devise appropriate 
clause to avoid such litigation and grief for 
the prospective beneficiaries of those still alive. 
Likewise, notes should be made on the cards 
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of any special points to be on the look-out 
for in particular types of situations. 


Statutory Clauses 


T has been suggested that laws be passed 

in each state setting up statutory standard 
will clauses which would apply to all wills 
automatically. I am doubtful as to the wisdom 
of attempting anything like this. In the first 
place, it is unlikely that the wording of any 
such statutes would satisfy all draftsmen as 
to their adequacy and appropriateness. But, 
primarily, it. seems to me that it would be risky 
to set up, in effect, a statutory card system of 
clauses, the wording of which would not be 
variable for each individual will and could not 
be changed, except by an act of the legislative 
body. It would appear to be as sensible to 
have the legislatures provide statutory de- 
signs for the tools of all mechanical trades, 
for these clauses are the tools of the drafts- 
man. However, proper legislation might bring 
about the elimination of the need for many of 
the administrative clauses which are now felt 
necessary. 


Use of Principal 


NE particular clause might be of special 
interest to mention: that providing for 
the needs or wishes of the life beneficiary. It 
is often a very wise or desirable provision but, 
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in view of the power of appointment sections 
of the 1942 Revenue Act, one must be extreme- 
ly careful in wording such a clause. In the 
past, many of these clauses have vested the 
right of invasion in the beneficiary himself. 
But we all know now that this is classed as a 
power of appointment, and would be taxed 
as such in the estate of the beneficiary, even 
though never exercised. One immediately 
thinks that this result can be avoided by vest- 
ing a discretionary power solely in a disin- 
terested trustee or one having an adverse 
interest to that of the beneficiary. This will 
probably do the trick, but only if the clause is 
very carefully worded. 


A form often used reads something like this 
— “My said trustee is authorized in its sole 
discretion to pay to the life beneficiary such 
sums of principal as it may deem proper, in 
addition to the income, in order to provide for 
the beneficiary’s reasonable care and comfort 
or for any illness or emergency befalling the 
life beneficiary.” I am afraid that such a 
clause might well lead to the assessment of a 
tax against the beneficiary’s estate, based on 
the trust assets, on the ground that the bene- 
ficiary had a power of appointment. The catch 
here is that the quoted clause does not vest 
unconditional, broad discretion in the trustee, 
but sets up “external standards” to which the 
trustee is limited in exercising its discretion. 
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Also it is when these standards exist in fact 
that the discretion actually comes into play. 
Numerous cases have construed similar clauses 
to give the beneficiary the right to go into 
equity and, upon showing that the circum- 
stances exist, compel by decree the exercise 
of the trustee’s discretion. In view of this, the 
Government well may claim that in such cir- 
cumstances the real power of invasion is 
actually in the beneficiary and not in the 
trustee. If this seems far fetched, I refer you 
to several cases which have been handed down 
in the last three or four years, in which the 
corpora of trusts containing such clauses have 
been included in the gross estate of the 
grantor (where he was also the beneficiary) 
for the sole reason that he could go into court 
and compel the invasion of principal in his 
favor on a proper factual showing. 

(These cases are reviewed and discussed in 
Toeller v. Comm., 6 Tax Court No. 108.) 


Unfettered Discretion 


HE theory of these decisions is that the 
power thus outstanding in the grantor- 
beneficiary, enforceable in courts of equity, 
makes the transfer incomplete and not abso- 
lute, and that the trusts were intended to take 
effect in possession or enjoyment at or after 
death. It seems quite likely that where a will 
contains similar provisions for invasion of 
corpus, the courts will hold that the beneficiary 
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has a real power of invasion, which is to be 
classified as a power of appointment. 


It is recommended, therefore, that in draw- 
ing these clauses, the language should clearly 
vest a wholly untrammeled discretion in an 
independent trustee, without tying it to any 
external standards, and that it be specifically 
stated that- the trustee’s discretion is not sub- 
ject to review by any court at the instance of 
the beneficiary. In addition, the arrangement 
should be called a power of appointment, since 
under the regulations a power of appointment 
possessed by a disinterested trustee to appoint 
within a relatively small class, is an exempt 
power. Further practical safeguard can be 
provided by limiting the exercise of the dis- 
cretion to a fixed amount per calendar year, so 
that if, in spite of careful draftsmanship, the 
court should hold the power of invasion is a 
taxable power of appointment in the bene- 
ficiary, the most that could be added to the 
beneficiary’s estate would be the annual 
amount. 

Of course, the testator should be fully ad- 
vised that, in adopting such a clause as the 
above, he is giving an absolute uncontrollable 
discretion to the trustee, that the beneficiary 
will have no means of compelling the trustee 
to act and will be entirely at the trustee’s 
mercy for any sums of principal. The situation 
should be carefully decided by him upon a full 
understanding. 
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THIS MAN SEES 
THE TRUST OFFICER’S 
POINT OF VIEW! 


I; is only natural that Connecticut General Life 
Underwriters should see and understand the Trust Officer’s point of 
view. The training that Connecticut General men receive and their 
work is geared to estate analysis and planning. Such work has to 
lead to joint cooperation with both Trust Officers and Lawyers, be- 
cause the problems of so many clients can be competently handled 


only with the help of both of these valuable professional services. 


When the man waiting to see you is from Connecticut General, you 
may be sure that you will meet an experienced and capable Life 
Underwriter, one who can often be most helpful to you because he 
understands your point of view. In addition, he brings you the ad- 
vantages of the broad facilities of Connecticut General and its tech- 


nical Advisory Bureau. 
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DISPOSITION OF BUSINESS INTERESTS 


By Inter Vivos and Testamentary Trusts 


MORSE GARWOOD 
MacCoy, Brittain, Evans & Lewis, Philadelphia, Penna. 


S the great majority of American busi- 
nesses are conducted as a sole pro- 
prietorship, a partnership, or a close cor- 
poration, including in this latter class any 
corporation whose securities are not listed 
on a stock exchange or for which a ready 
market does not exist, a proper disposition 
of such businesses on the deaths of the own- 
ers is vital not only to them and their fam- 
ilies, but also to each one of us and to the 
nation as a whole. Many students of politi- 
cal economy believe that the capitalistic 
system of which this nation is the leading 
exponent is approaching, if it has not al- 
ready reached, the crossroads and that it is 
necessary for its continued success that in- 
dividuals or groups of individuals own and 
operate their businesses. It is essential, 
therefore, that these businesses be not un- 
duly hampered or forced into liquidation 
through faulty dispositions upon the deaths 
of their owners. 


Every business is endangered by the 
heavy taxes that will be imposed on the 
death of its owner which, in most cases, it 
will have to bear because the owner does 
not now have a large enough fortune, out- 
side of his business, to pay them, and be- 
cause of existing high income taxes is not 
likely to be able to accumulate enough in 
the time remaining to him. My philosophy 
used to be, when helping a man to plan the 
distribution of his business interest, that 
taxes were the tail and the tail should never 
be permitted to wag the dog. Times have 
changed, however, and now I am inclined 
to think that taxes are the dog and the best 
we can do is to avoid getting caught while 
we are getting wagged. Now, I am not so 
interested in what a man wants to do as 
in what he can do, for in so many instances 
he must choose between the lesser of several 
evils. 


Individual Proprietorships 


HE owner of a business, conducted as 
an individual proprietorship, can do 
one of three things with his business upon 
his death. First, he may bequeath it to 
one or more individuals; second, he may or- 
der the business liquidated or sold by his 


executors; and third, he may direct his 
executors and trustees to continue to oper- 
ate it for the benefit of his beneficiaries. 


The first method is excellent if your cli- 
ent can afford it. It is particularly practical 
when one or more members of his family 
are presently engaged in the business with 
him and are prepared to continue it after 
his death. Where it is not practical to make 
a gift of the entire business, the beneficiary 
may be given an option to purchase on lib- 
eral terms or at a price less than its actual 
value. In some cases it may be found to be 
satisfactory if the beneficiary is bequeathed 
the business subject to his willingness to 
pay the proportionate share of the taxes 
and expenses. 


The second method obviously presents 
no difficulties. It should not be used, how- 
ever, (except where the business has not 
been particularly successful and, therefore, 
has no goodwill value) without first con- 
sidering the possibility of using one of the 
other methods. In any event, where there 
is a goodwill value which will be lost 
through liquidation, consideration should 
be given to the desirability of providing 
for the continuance of the business for a 
reasonable period of time so that the execu- 
tors may make an advantageous sale. If 
this is done, the client must plan to have 
sufficient liquid assets available for his ex- 
ecutors to pay the estate’s taxes and ex- 
penses without milking the business. 


The third method requires considerable 
care in drafting. The executors and trus- 
tees must be given all the powers necessary 
to properly operate the business, to incor- 
porate it, and to join in any plan of merger 
or consolidation. Regardless of how profit- 
able a business may be, trustees as a rule 
will desire to avoid the personal liability 
involved in the conduct of an unincorporat- 
ed business. Incorporation also permits the: 
business to be operated as an entity, inde-- 
pendent of the balance of the estate and 
without the necessity of the trustees’ ap- 
plying to ordinary every day business trans- 
actions the various rules and tests as to 
which items are income and which princi- 
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pal. It is also important that the dispositive 
provisions of the will do not require a par- 
tial distribution of the estate before its fi- 
nal termination, which will interfere with 
the trustees’ control and operation of the 
business. 


Partnerships 


i interest of a partner may likewise 
be bequeathed, liquidated or held in 
trust. As in the case of the individual pro- 
prietorship, the first method is excellent if 
the client can afford it and the bequest is 
to someone who is acceptable as a partner 
to the surviving partners. In general, if the 
client cannot afford it, some combination 
of gift and option may be used similar to 
that suggested in the case of a sole proprie- 
torship. 


If the interest is to be liquidated, it may 
be done either by liquidation of the partner- 
ship business, or by liquidation of the de- 
ceased partner’s interest. If the former is 
decided upon, no unusual authority is need- 
ed by the executors as it is usually the duty 
of the surviving partners to wind-up and 
liquidate the partnership business. If just 
the deceased partner’s interest is to be 
liquidated, an agreement may be entered 
into, for the purchase of the interest at 
death, with one or more individuals who 
are acceptable to the other partners, or the 
partners may enter into an agreement 
whereby the surviving partners agree to 
purchase the deceased partner’s interest for 
the price and upon the terms set forth in 
the agreement. 


Simple Rules 
N many cases the lives of the partners 
are insured in an attempt to provide the 
surviving partners with the funds with 
which to purchase the deceased partner’s 


KENDE GALLERIES 
at GIMBEL BROTHERS 


33rd Street & Broadway, N. Y. 1 


SALES at PUBLIC AUCTION for ESTATES 
APPRAISAL FOR TAX AND OTHER PURPOSES 
* 


The Kende Galleries offer unparalled facilities for 
selling estates. Cash advances on properties for 
estates in need of administration expenses or taxes 
will be made. All sales are given unusually large 
coverage in newspapers and magazines. Write or 
phone for information about the additional advan- 
tages offered by the Kende Galleries, PE 6-5185. 
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interest. If a few simple rules are followed, 
no difficulty should be experienced in pro- 
viding a sound workable plan. 
1. The buy and sell agreement should 
terminate with the death of the first 
partner to die. 


. The buy and sell agreement should 
contain no reference to life insurance. 


-The purchase of life insurance should 
be optional with each partner and 
should be bought by the partners as 
individuals and not as a partnership. 


. All premiums should be paid by the 
partner owning the policies and no 
attempt should be made to equalize 
by any means premiums paid by the 
partners. 

. Neither the insured partner nor any 
member of his family should have any 
interest in the policies on his life. 


If there are only two partners, both in- 
surable, this is almost a perfect means of 
liquidating one partner’s interest promptly 
upon his death while preserving the busi- 
ness for the survivor. It eliminates the es- 
tate tax problems of the deceased partner’s 
estate and the income tax problems of the 
survivor. 


With three or more partners, the solution 
is not as satisfactory after the death of the 
first partner to die, for the partners either 
have to take a chance that the survivors 
will all be insurable at the time each part- 
ner dies, or each initially must carry enough 
insurance on his partners to enable him to 
acquire their entire interests. If there are 
four partners with equal interests, this 
means that the total:insurance carried by 
the partners will amount to three times the 
estimated value of the partnership. Let us 
look at some figures. 
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A, B, C and D have equal partnership 
interests. You represent C. $105,000 of in- 
surance is carried on the life of each part- 
ner. A dies. Each surviving partner collects 
$35,000 of insurance. A’s interest is pur- 
chased for $135,000. C’s share of the pur- 
chase price is one-third, or $45,000. The 
insurance proceeds are only $10,000 short 
and C can manage to raise the $10,000 
without much difficulty. B dies next. The 
value of the partnership is the same as at 
A’s death. Again, each surviving partner 
collects $35,000 of insurance but as B’s in- 
terest as a result of A’s death has increased 
to one-third, C and D are each $55,000 short 
of the purchase price. Before C raises the 
$55,000, he dies. Again assume that the val- 
uation of the partnership is the same as at 
A’s death. C’s half interest is worth $270,- 
000. D collects $35,000 of insurance and 
pays that to C’s estate. He then owes C’s 
estate $235,000 and B’s estate $55,000. The 
chances of C’s estate being paid the balance 
due it promptly are rather slim It has an 
additional obligation which arises out of 
the very transaction which was supposed 
to provide its cash needs — it still owes 
B’s estate $55,000. In view of these facts, 
would you advise your client to enter into 
a similar agreement? If D should die, 
wouldn’t his executors have a horrible time 
salvaging anything for his family? 

The moral of this illustration, of course, 
is never let your client enter into a buy and 
sell agreement which continues after the 
death of the first partner to die unless he 
is willing to purchase adequate insurance. 
Even when the agreement is to so terminate, 
if he does not have insurance on all the 
other partners, take time to determine what 
his position will be on the death of any one 
of his partners. If the agreement terminates 
with the death of the first partner, the sur- 
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vivors can determine then whether or not 
it is feasible to enter into a new agreement. 
After all, the purposes of having a part- 
nership buy and sell agreement are to pro- 
vide a responsible purchaser with ready 
cash for the deceased partner’s interest, and 
to permit the survivors to continue the bus- 
iness. 


Estate as Partner 


HE third method, which contemplates 

that the interest of the deceased part- 
ner will be allowed to remain in the partner- 
ship by his estate, is one which is not fre- 
quently used and which will require the 
consent of the surviving partners. This 
method is most often used when no satis- 
factory method of liquidating the partner- 
ship business can be found and it is highly 
desirable to continue the business. In most 
cases a new partnership agreement is en- 
tered into after death with the estate being 
a limited rather than a general partner. In 
drafting a will to carry out such a plan, 
care should be taken to vest in the execu- 
tors’ and trustees full authority to enter 
into a new partnership agreement, either as 
a general partner or as a limited partner, 
and also full authority should be given to 
join in the incorporation of the partnership. 


Close Corporations 


HE owner of a business conducted as a 
close corporation can also dispose of 
his business in one of three ways: by be- 
quest, by liquidation, or by providing for 
its continuance by his executors and trus- 
tees. If the stockholder desires to bequeath 
his stock to one or more individuals, the 
considerations are the same as have already 
been discussed in connection with the be- 
queathing of an interest in an unincor- 
porated business. 
Liquidation can be accomplished by the 
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sale of the stock or by the liquidation of 
the corporation. This last method is usually 
to be avoided, however, when the corpora- 
tion has value as a going concern. 


If, however, your client has an interest in 
a corporation which has no real value as a 
going concern and if he owns all or sub- 
stantially all of the stock, then the plan 
should contemplate that the corporation 
will be liquidated after his death by his 
executors. In such a case the will should 
of course contain proper provisions so that 
this may be accomplished as expeditiously 
and with as little loss to the estate as pos- 
sible. 


When no stockholder has a substantial 
majority interest, it probably is best to 
arrange for the continuance of the busi- 
ness by the surviving stockholders and the 
sale of the stock of the deceased stockholder. 
‘The first problem then is to find someone 
who will be both willing and able to pur- 
hase the stock at his death. This is often 
solved by an agreement among the stock- 
holders for the purchase of the stock from 
the deceased stockholder’s estate by the 
surviving stockholders. If this is done, the 
same considerations apply as I have dis- 
cussed in connection with similar agree- 
ments among partners. 

Another solution is for the stockholders 
and the corporation to enter into an agree- 
‘ment whereby the corporation will pur- 
chase the stock upon the death of each 
stockholder. 


Choice of Four Methods 


OST buy and sell agreements, wheth- 
er among stockholders or between 
the stockholders and the corporation, fix 
the rights and obligations of the parties in 
one of four ways: 
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. The purchaser may be obligated to buy 
and the stockholder obligated to sell. 


. The purchaser may have an option to 
buy. 

. The stockholder may have an option 
to sell. 


. None of the parties may be obligated 
to either buy or sell but if the execu- 
tors of the deceased stockholder de- 
sire to sell, they must first offer to 
sell to the other parties to the agree- 
ment before selling to a third party. 


Regardless of which plan is used, the agree- 
ment should contain a provision prevent- 
ing the stockholders and their estates from 
transferring the stock without first offering 
it to the other parties to the agreement. 


Before deciding which of these four pro- 
visions should be used, all phases of the 
problem must be carefully studied both 
from the point of view of your client as a 
decedent and as a survivor. 


As a general proposition, I think it can 
be assumed that trust funds should not be 
invested in stock in a close corporation and 
that those who are actively engaged in 
the conduct of the business should also be 
the owners. I start out with the proposition, 
therefore, that in every case my client’s in- 
terest should be entirely liquidated upon 
his death. There are exceptions to this, of 
course, for many a man has virtually sold 
his sons out by an agreement which arbi- 
trarily provided for a sale of his stock 
upon his death. Therefore, the family situa- 
tion must be carefully checked. Are there 
sons or other members of the family em- 
ployed in the business? If not, are there 
children or others who in the normal course 
of events will ultimately be so employed? 
What kind of positions do these people hold? 
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What are their abilities? What is the atti- 
tude of the other stockholders toward them? 


Obligation to Buy and Sell 


F liquidation is the best procedure, then 

if there are only two stockholders own- 
ing equal interests, I insist upon a sale of 
the entire interest of the deceased stock- 
holder. If only a portion is sold — enough 
to provide the estate with cash to pay taxes 
and expenses — then immediately the estate 
becomes a minority stockholder with all 
the consequent disadvantages. If there are 
more than two stockholders and no stock- 
holder has a majority interest, it is not ne- 
cessary to be quite so dogmatic about in- 
sisting upon the sale of the entire interest 
of the deceased stockholder. Where possible, 
however, this should be insisted upon. 


As I see it, there are two benefits from 
owning an interest in a close corporation. 
The first is that the stockholder can usually 
be sure of receiving the maximum compen- 
sation for his personal services for as long 
as he lives; and second, he is entitled to his 
share of the profits in the form of dividends. 
Many close corporations have no regular 
dividend policy and are not particularly con- 
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cerned with the regular distribution of any: 
profits. An estate owning a minority stock 
interest is, of course, denied the first bene- 
fit and is subject to all the disadvantages of 
the latter. 


If the primary purposes are, as suggest- 
ed, to permit the surviving stockholders to 
acquire the stock of the deceased stockhold- 
er and to provide cash upon the stockhold- 
er’s death, then the first method should be 
used and the agreement should obligate the 
purchaser to buy and the stockholder to sell. 


Option Only 


F the purposes are the same but the 

prospective purchasers are unwilling to 
obligate themselves to make the purchase 
under all circumstances, then the second 
method may be used. Sometimes stockhold- 
ers because of family situations would be 
willing for the estates of one or more stock- 
holders to retain their stock, and not the 
estates of other stockholders, or might be 
willing, if certain contingencies happen, for 
a stockholder to keep his stock and not if 
other contingencies were to happen. In such 
a case, an agreement similar to the second 
form which gives the proposed purchaser 
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the option of buying the stock of a de- 
ceased stockholder may be the best solution. 


If the stockholders have sons in the busi- 
ness or expect that when their children have 
completed their education they will want to 
come into the business, but do not expect 
to have enough property outside of their 
interests in the business to cover their 
debts, taxes and other expenses, and so 
need a market for a part of their stock, the 
third method may be used. 


Where the stockholders desire to retain 
their interests for some reason (for example 
they have sons whom they expect to take 
their places in the business) an agreement 
containing the fourth type of provision — 
one where none of the parties is obligated 
to buy or sell—is the best. This method 
combines some of the advantages of the 
second and third methods and is a little 
more flexible except that there is no cer- 
tainty that any cash will be provided for 
the estate. It prevents the stock of a de- 
ceased stockholder from falling into un- 
friendly hands by giving the other parties 
to the agreement the first right to pur- 
chase if the estate of the deceased stock- 
holder desires to sell and it permits the 
estate to retain its interest in the business 
for the protection of children and other 
members of the family who are employed 
in the business or may desire to be so em- 
ployed. 


Use of Life Insurance 


IFE insurance may of course be used in 
connection with any of these plans, al- 
though it should not be a part of the buy 
and sell agreement and should be permis- 
sive on the part of the respective parties 
rather than obligatory. Generally in the 
case of a buy and sell agreement between 
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stockholders, the points which I have coy- 
ered in the discussion on buy and sell agree- 
ments between partners are applicable. 


As it is dangerous to have an agreement 
which continues after the death of the first 
partner to die, unless the partners are will- 
ing to bear the expense of purchasing an 
unusually large amount of life insurance, 
so is it true with an agreement between 
stockholders. Where the corporation is to 
be the purchaser, this difficulty is eliminat- 
ed as the corporation will only have to carry 
enough life insurance to cover the estimated 
value of stock owned by the various stock- 


‘holders at the time of the execution of the 


agreement. For example, if there are four 
stockholders each owning 25% of the stock, 
the corporation would have to carry only 
one-third as much life insurance to pro- 
duce the same result as the stockholders 
would have to carry if they were to be the 
purchasers. 


Case of Sole or Practically Sole 
Stockholder 


N almost all cases of a stockholder who 

owns all or a substantial majority of the 
stock, he must provide for the continuance 
of the business by his executors and trus- 
tees as it is not practical during his life- 
time to arrange for a sale of his stock upon 
his death. The problem usually resolves it- 
self into devising a method that will pro- 
vide the executors with sufficient cash to 
meet their needs, with proper precaution 
being taken that the estate does not lose 
voting control either as a result of the 
method of liquidation selected or by provi- 
sions in the will, which may require partial 
distribution before the final termination of 
the trust. 


Let us assume a stockholder owns ap- 
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proximately 75% of the voting stock of his 
corporation. An agreement with the other 
stockholders under one of the plans which 
we have discussed will seldom be satisfac- 
tory. The purchase of all of his stock is 
not practical. He cannot agree to sell more 
than approximately one-third of his hold- 
ings without his estate’s losing voting con- 
trol. Also unless he should be the first 
stockholder to die, he will ultimately own 
more stock than he does now and without 
any possibility of selling enough stock upon 
his death to raise the cash which his exec- 
utors will need. Therefore, it seems that the 
best plan for such a situation is an agree- 
ment whereby the corporation will purchase 
such number of shares as is offered to the 
corporation by the executors, or—if it 
seems advisable to limit the obligation of 
the corporation — to such number of shares 
as is offered not exceeding the dollar amount 
fixed in the agreement. In this situation, 
the executors will be able to sell to the cor- 
poration up to approximately two-thirds of 
the stock without losing voting control. In 
many cases more than one-third of the stock 
will have to be sold to raise tax money, but 
in practically every case a sale of less than 
two-thirds will be required. 


Life insurance may be used in this case 
very satisfactorily for there is no better way 
of being certain that cash will be available 
upon a man’s death than by purchasing in- 
Surance on his life. The corporation should 
be the owner and pay all the premiums out 
of its general funds. It should not be re- 
quired by the agreement to carry life in- 
Surance. Executors and trustees should be 
Ziven proper authority to postpone any dis- 
tribution required by the will which would 
result in their losing voting control. 
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Tax Considerations 


HERE has been some hesitancy in 

adopting a plan which calls for the 
purchase of the stock by the corporation in 
those cases where the corporation will prob- 
ably buy life insurance, on the grounds that, 
there are tax disadvantages. These tax dis- 
advantages are more imaginary than real 
and in any event the other advantages more 
than outweigh any possible tax disadvan- 
tages. 


The worst case than can be imagined is 
the case of an agreement between a corpora- 
tion and its sole stockholder. Assume for 
the moment that the agreement will have 
no effect on valuing the stock for federal 
estate tax purposes. The effect of the insur- 
ance on the valuation of the stock will de- 
pend to a large extent on the emphasis 
placed on the past earnings of the corpora- 
tion in valuing the stock. If past earnings 
are the primary consideration, then the in- 
surance will have no effect on the valuation 
as an increase or decrease in the assets of 
the corporation will have little or no effect 
on its valuation. If, however, the value is 
based on the net assets of the corporation, 
it. will be increased because of the life in- 
surance, but this increase will only be an 
amount equal to the difference between the 
cash value of the policies and the amount of 
insurance collected. If the taking out of in- 
surance and the payment of the premiums 
thereon is by some kind of “hokus-pokus” 
construed to be a taking out and an indirect 
payment of premiums by the stockholder, it 
can make no difference for the same item is 
not included twice in the gross estate. Un- 
der no circumstances will the stockholder’s 
federal estate tax be higher than if he had 
taken out the insurance and paid the pre- 
miums himself. 
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In all cases where there is more than one 
stockholder and life insurance is carried by 
the corporation, the value of the net estate 
after taxes will be greater than where the 
agreement is between, and life insurance is 
carried by, the stockholders. 


Formula 


FTER having determined the type of 
agreement that is to be used and what 
the rights and obligations of the parties 
will be, the first important item to be con- 
sidered is the purchase price of the stock 
or partnership interest. If the price is stat- 
ed in the agreement, it is bound to work to 
someone’s disadvantage because upon the 
death of a partner or stockholder, his inter- 
est will be worth more or less than the 
amount fixed in the agreement. Further- 
more, in those agreements where some party 
has an option to buy or sell, considerations 
of immediate financial gain are almost cer- 
tain to color the parties’ judgment in de- 
ciding whether or not the option is to be 
exercised, with the consequent overlooking 
of the primary purposes of the plan. 


In some cases book value or a percentage 
of book value at the close of the year or at 
some other fixed time before death, with or 
without adjustment for transactions oc- 
curring between such time and the date of 
death, is practicable. Sometimes the price 
is based upon a formula which takes into 
consideration earnings, book value, and 
other factors which are set forth in the 
agreement. 


In some cases the price is left open in 
the agreement to be fixed periodically by 
the parties to the agreement. While this 
has many advantages, it has one disadvan- 
tage which more than outweighs all the 
advantages and that is that the parties are 
apt to neglect as time goes by to fix a price 
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so that when a death occurs there is either 
an agreement with no price fixed, or one 
with a price that was fixed many years be- 
fore. 


The purpose of all these various methods 
is really the same; namely, to fix a fair 
value for the interest of a deceased stock- 
holder or partner. It seems to me that in 
most cases the best time to do this is when 
death occurs and, therefore, as a rule I 
recommend that the price be agreed upon 
by the executors and the surviving parties, 
and, in the event that they fail to agree 
upon a price within a certain period of time, 
that the price be fixed by arbitration. 


The effect of agreements on the value of 
the stock for federal estate tax purposes is 
not completely established. If the price fi- 
nally determined is reached after arm- 
length negotiations, I am inclined to think 
it will establish the value for federal estate 
tax purposes and that the Commissioner 
cannot upset it. 


In all cases where the stock or interest 
is sold, I can think of no justification for 
using any other figure than that determined 
by the agreement. Every party to the agree- 
ment knows that upon the sale of his inter- 
est, he will have no further interest in the 
business, and consequently he and his exec- 
utors are more interested in getting the 
maximum amount for the interest than in 
reducing the amount of federal estate tax 
for, after all, the federal estate tax rates 
are still less than 100%. 


Where only a fractional portion of the 
interest is being sold, these considerations 
may not apply so strongly for it is conceiv- 
able that under certain circumstances it 
might be better to accept a lower value for 
the interest being sold so as to reduce the 
estate taxes on the entire interest. 
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BAR PROCEEDINGS 


Deeds of Trust 


EEDS of trust have not been used to 
D any great extent for disposing of a 
business interest. Before doubts were raised 
as to the tax status of so-called family part- 
nerships, they were occasionally used for 
the purpose of permitting members of the 
partner’s family to have an interest in the 
profits of the partnership without being di- 
rectly engaged in the business. This was 
usually done by a limited partnership agree- 
ment, whereby the trustees were admitted 
as limited partners. 


Preferred stock has often been trans- 
ferred to a living trust. The reasons for 
making the transfers in trust seldom have 
anything to do with the business of the 
corporation. The gift is made in trust rath- 
er than absolutely to the beneficiary for the 
same reasons that a man creates a trust 
for his beneficiaries rather than making ab- 
solute gifts to them. 

Common stock has not been transferred 
so frequently in this manner, as the owner 
prefers to retain that stock in his own 
name. The use of a revocable deed of trust 
for the purpose of transferring common 
stock is, however, I believe growing. In 
these cases, the owner usually retains, in 
addition to the right to amend or revoke 
the trust, the right to the income, to vote 
and to determine when the stock may be 
sold or exchanged. In some jurisdictions, 
if stock is transferred in this way, publicity 
is avoided at the owner’s death and finan- 
cial statements and other detailed informa- 
tion regarding the conduct of the business 
are not available to the public or to the cor- 
poration’s competitors. 

In the great majority of our states, a 
widow has the absolute right to take, in 
lieu of the provisions of the will, some frac- 
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tional part of the estate passing under the 
will. It appears that, in many jurisdictions, 
this gives her the right to her fractional 
share of every asset of the estate. In many 
of the plans which we have been discussing, 
should the widow elect to take against the 
will and receive her share of the stock of 
the corporation, the plan would be defeated. 
In most jurisdictions where the widow has 
the right to take against the will, she has 
no right to any portion of the property 
which has been transferred in trust, and 
consequently by transferring the stock to 
a revocable trust, the grantor loses nothing 
and eliminates the possibility of the plan 
being defeated by the election of the widow 
to take against the will. 


The plans which I have discussed are not 
the only plans that are being used. When 
I think of the number and variety of plans 
and how few I use personally, I am remind- 
ed of what an old veterinarian told me some 
years ago when I took my dog to him for 
treatment. He said, “When I first got out 
of school, I had half a dozen medicines for 
every disease; now I use the same medicine 
for half a dozen different diseases.” If I 
have not mentioned your pet plan, please 
do not take offense. I know there are other 
good medicines but I tried mine, have con- 
fidence in them, and know what they will do. 


Pension Trust Rulings 


All officia! rulings affecting the income tax 
status of pension and profit-sharing plans have 
been compiled in a convenient reference man- 
ual by Commerce Clearing House; Inc., Chica- 
go. The 228-page book contains the full text 
of the I.R.C. provisions, Treasury Regulations, 
Department and Bureau Rulings, PS Rulings 
of the Bureau’s Pension Trust Division, and 
the Bulletin on Sec. 23 (p) (1) (A) and (B). 
The price is one dollar. 
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Perhaps you are not in immediate 
need of ancillary service in this State, 
but why not anticipate the possible re- 


quirements of your customers by investi- 


gating now the scope of service available? 


Unless you are already familiar with 
the completeness and efficiency of our 


trust services, we invite your inquiry. 
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PRUDENT MAN RULE OF TRUST INVESTMENTS 


Committee Report 


ROBERT NEILL, JR. 
Thompson, Mitchell, Thompson & Young, St. Louis; Committee Chairman 


HIS Committee rechecked the work of 

last year’s Committee, to the end that the 
conclusions of law made in this report may be 
taken as considered. The conclusions for each 
state have been checked with an active prac- 
titioner in the particular state. The Committee 
gratefully acknowledges the splendid cooper- 
ation which it has received from numerous 
members of the American Bar Association. 
[An appendix contains for each state a state- 
ment on the law therein and the authority on 
which it is based. Its extensiveness precludes 
publication, but copies may be obtained from 
the chairman.—Ed. Note.] 


State of the Law 


The states fall into five general categories: 


A. Those following Prudent Man Rule by 
judicial decision (5): Maryland, Massachu- 
setts, Missouri, Rhode Island, Vermont. 


B. Those following Prudent Man Rule by 
statute (10): California (1943), Connecticut 
(1939), Delaware (1943), Illinois (1945), Ken- 
tucky, Maine (1945), Michigan,! Minnesota 
(1943), New Hampshire? (1941), Texas (1943). 


C. Those having a legal list which is 
mandatory except as otherwise expressly per- 
mitted by the trust instrument (18): Alabama, 
Colorado, Florida, Georgia, Indiana, Iowa, 
Louisiana, Nebraska, New Jersey,? New York, 
Ohio,t Oklahoma, Oregon, Pennsylvania, South 
Carolina, Washington, Wisconsin, Wyoming.® 


D. Those having a legal list which however 
is permissive, i.e., if investment is made with- 
in the legal list the trustee is protected, if 
made outside the list the Prudent Man Rule 
applies (9): Arkansas, Arizona, Idaho, New 
Mexico, North Carolina, North Dakota, Ten- 
nessee, Virginia, West Virginia. 


E. Those states in which the rules are not 
clear (5): Kansas, Mississippi, Montana, Nev- 
ada, South Dakota, Utah. 


Statute establishes standard of a prudent trustee rather 
than a prudent man. 


Not less than 50% of inventory or cost value of trust 
assets must be invested jn investments legal for savings 
banks; hence a combination legal list and prudent man 
rule state. 


‘Statute gives court authority to permit investment in 
non-legals. 
*There is some doubt among local people as to whether 
individual trustees are bound by the legal list. 


‘Trustees may invest outside the list upon court ap- 
proval., 


A Prudent Man Rule statute has been con- 
sidered by the legislatures of Pennsylvania, 
Tennessee, Utah and Wisconsin and, for one 
reason or another, has been rejected. 


Cross Section of Opinion of Trust Officials 


ROM replies to a questionnaire which the 

Committee sent to trust officials through- 
out the 48 states (all but one state being 
represented by replies) the following con- 
clusions on the part of corporate trustees seem 
warranted: 


1. The Prudent Man Rule has worked sat- 
isfactorily and well in all jurisdictions where 
the rule is in effect. 


2. There is a distinct trend toward libér- 
alization of the legal investment statutes. 


3. In a number of states efforts are being 
made to obtain the necessary legislation to 
obtain the benefits of the Prudent Man Rule. 


4. Legal lists and statutory requirements 
are too inflexible and cannot readily be changed 
to meet changes in economic conditions. 


5. There may be some additional responsi- 
bilities assumed by the trustee under the 
Prudent Man Rule but these could be properly 
assumed in the interests of the trusts. 


6. There is some possibility of increased 
exposure of trust funds as to individual trus- 
tees, and the small bank trustees without ac- 
cess to statistical facilities such as are found 
in larger banks, but this is over-emphasized. 


7. It is generally agreed that it is wise to 
diversify and such diversification can be ac- 
complished more satisfactorily under the 
Prudent Man Rule. 


8. New trust instruments almost invariably 
give broad investment powers. 


9. A better and more satisfactory yield for 
life tenants is badly needed, which under 
present investment conditions can only be ob- 
tained under the Prudent Man Rule, unless the 
trust instrument gives similar broad powers. 


10. There are some dangers and disadvan- 
tages in the adoption of the rule but the ad- 
vantages of the rule far outweigh them. 


Prudent Man Rule Favored 


O appellate court decisions have been 

found construing Prudent Man Rule 
statutes. There have been some nisi prius de- 
cisions under the Minnesota statute. 
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Based on its investigation and legal research, 
the Committee makes the following con- 
clusions: 

1. A number of states are badly in need 
of clarifying legislation or a judicial determin- 
ation as to what rule is in force in the par- 
ticular state. 

2. The trend is towards the Prudent Man 
Rule. 

38. All factors considered, the Prudent Man 
Rule is to be preferred to any other rule. 

[The members of this committee are: 

Fred N. Oliver, New York; Frank G. Sayre, 

Philadelphia; Harry A. Blackmun, Minne- 

apolis; William H. Fram, Warren, Ohio; J. 

W. Luhring, Los Angeles, and Joseph P. 

Cummings, New Rochelle, N. Y.] 


Community Trust Disburses 

Charitable appropriations by the New York 
Community Trust in the third quarter of the 
year totaled $86,191. Grants in the first nine 
months of 1946 aggregated $389,380, and ex- 
ceeded by 31% disbursements of $295,323 in 
the corresponding portion of last year. 

The cumulative total of grants by the Com- 
munity Trust since 1924 has passed $5,500,000. 
The capital value of its funds at the beginning 
of this year was $17,090,046. 


| 
TO IMPROVE YOUR 


TRUST DEPARTMENT 


Supplementing the limited facilities for 
investment management available in 
most banks, our proved investment coun- 
sel aids in the acquiring and holding of 
substantial which otherwise 
would prove too demanding. In the ad- 
ministration of common stocks alone, 
this service is invaluable. 


accounts 


We are prepared to counsel accounts of 
$100,000 and more through the trust 
department of the bank servicing the 
account. Send for our booklet “Manag- 
ing Investments”. Study this service 
available to your clients through you. 


SHERIDAN, FARWELL 
& MORRISON, Inc. 


8 So. Michigan Avenue, Chicago 3 
Telephone State 2351 


INVESTMENT COUNSELLORS 
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Earnings On Rail Legals Watched 


HE fluctuating nature of the earnings of 

American railroads has again come up 
to plague authorities responsible for legal 
list selection, and to give indirect support to 
proponents of the Massachusetts rule for 
prudent investment, 

“Growing interest is being displayed in the 
situation arising out of the relatively poor 
current earnings of the railroads,” Francis J. 
Ludemann, New York Deputy Superintendent 
of Banking, said in an address before the New 
York Savings Banks Convention at Quebec in 
October. “Preliminary surveys made by the 
department suggest the possibility that at the 
end of 1946, the existing statutory earnings 
requirement will disqualify thirteen out of the 
present thirty-five roads included on the legal 
list. The obligations of these roads total about 
$3 billion and represent 60 per cent of the 
present volume of statutory railroad secur- 
ities.” 

The Association of American Railroads has 
reported an estimated net income of $38.5 
million for Class I railroads in September. 
This is the first upturn in earnings for over 
a year, or just after V-J day when the rail- 
roads began charging off depreciation on war 
projects at a heavy rate. A continuation of 
improvement may remove cause for action on 
legality. 


We invite and open 
New Accounts by Mail 


Federally Insured — Maximum Return 


SOUTHLAND cpbrRat 
AND LOAN ASSOCIATION 


Eugene Webb, Jr., President 
9440 Wilshire Blvd., Beverly Hills 
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WHEN selecting securities to offer our 
clients, it is our policy and practice to 
exercise all our judgment derived from 
many years experience as well as our 
knowledge of customers’ requirements. 

Precisely this same policy is followed 
when we function as underwriters. The 
same experience, the same judgment 
and know-how, are applied to the new 
issues with which we are identified as 
to our dealings in seasoned securities. 
This fact we believe to be of signifi- 
cance to institutions, Conservative in- 
vestors and other buyers of investment 


securities. 


R.W. Pressprich & Co. 


68 William Street 201 Devonshire Street 
NEW YORK 5 BOSTON 10 
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STREAMLINING THE SETTLEMENT 
OF SMALL ESTATES 


GILBERT T. STEPHENSON 
Director, Trust Research Department, Graduate School of Banking, American Bankers Assn. 


HE settlement! of small estates recently 

has been receiving special attention 
and mainly for three reasons. The first is 
the discovery that there are so many small 
estates, compared with large ones, coming 
on for settlement. The second is that banks 
and trust companies now are announcing 
their willingness to settle estates as small 
as $1,000. The third is what appears to be 
a studied effort on the part of an increasing 
number of property owners to avoid the 
probate of their estates, whether large or 
small. 


Recent spot checks of the size of estates, 
testate and intestate, indicate that over one- 
half of them are under $5,000 each; over 
four-fifths, under $10,000; and over nine- 
tenths, under $25,000. If one classifies as 
small an estate under $5,000, which is done 
in this discussion, one finds under this clas- 
sification over one-half the estates being 
settled at the present time. 


Avoiding Probate 


HE two commonest ways of avoiding 
the probate of small estates are (1) 
by making outright gifts during the owner’s 
lifetime and (2) by putting property in 
joint name with right of survivorship. 
Two other arrangements resulting in the 
avoidance of probate as to the property in- 
volved are (3) living trusts® and (4) joint- 
ly leased safe deposit boxes; but these have 
comparatively little application to small 
estates. 
It is appropriate here and now to discuss 
the fact of the increase but not the advan- 
1The term settlement is used here in the 
American sense of winding up and dis- 
tributing — the work of an executor or an 
administrator — and not in the British 
sense of carrying on and administering — 
the work of a trustee. 

“There is a major trend toward putting 
property in joint name with right of sur- 
vivorship. This is being done with respect 
to personal property as well as real proper- 
ty. See Stephenson, Gilbert T., Joint Own- 
ership of Property, Trust Bulletin, Septem- 
ber 1945, p. 25. 


tages or the disadvantages of joint owner- 
ship. Likewise, the utter impropriety as well 
as the ultimate futility of certain joint 
safe deposit box arrangements is beside the 
point. The only point now is that the joint 
safe deposit box is being used as an aid in 
avoiding probate. 

Why do people, even those with small es- 
tates, attempt to avoid probate? There seem 
to be two main reasons. The first is their 
desire to avoid or to reduce the waiting pe- 
riod during which the estate is going 
through probate, and the other is their de- 
sire to avoid the expenses of probate. 


Avoid Waiting Period 


LTHOUGH the so-called executor’s year 
has been reduced to nine or six months 
in many states, there still is the general im- 
pression that it takes at least a year to put 
an estate through probate. As a matter of 
fact, in the case of a large or involved or 
litigated estate or one in which a going 
business is involved, it may take a good 
deal longer than a year. But not so usually 
in small estates, yet this impression per- 
sists. Meanwhile, the usual question is, 
What are the wife and children going to 
live on? Instead of making special provi- 
sion, by means of cash or securities or pro- 
ceeds of life insurance, as they should do, 
not a few property owners seek to escape 
this waiting period by avoiding probate al- 
together. 


Avoid Expenses 


HERE is a widespread impression that 
the settlement of an estate is very ex- 
pensive. This impression has been created 


3See Edward C. King, Trusts as Substi- 
tutes for Wills, Section Proceedings, 1941, 
p. 108 at p. 113; Trusts and Estates, Oc- 
tober 1941, p. 389: “And I believe that it 
could be demonstrated, if we as lawyers 
wished to make such a demonstration, that 


trusts, used instead of wills in worthy 
cases and with lawyer-like discrimination, 
might annually save our people millions of 
dollars now paid in ‘court costs and fees 
of executors and their attorneys.” 
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largely by the lumping of executors’ or ad- 
ministrators’ allowances, attorneys’ allow- 
ances, court costs, and inheritance and es- 
tate taxes all under the term estate shrink- 
age. When estate planning specialists call 
attention to the very high percentage of 
shrinkage — sometimes as high as 50% or 
75% — unless estates are planned just right 
taxwise, they are not careful always to point 
out (1) that most of the shrinkage applies 
only to net estates of $60,000 and over and 
(2) that even in larger estates most of the 
shrinkage comes from taxes and only a 
comparatively small part from probate ex- 
penses. 


On the basis of 470 estates totaling over 
$50 million recently settled by banks and 
trust companies in 49 jurisdictions, the al- 
lowances to the executors and administra- 
tors averaged 2.56% of the total gross es- 
tate (real and personal) ; and the allowance 
to the attorneys for the executors and ad- 
ministrators, 1.47%. On the basis of 197 
estates totaling over $22 million in 38 
states, the court costs averaged 0.18% of 
the gross estate. Stated another way, on 
the average, only 4.21% of the gross estate 
is consumed in its being put through pro- 
bate in the regular way. 


The foregoing figures are for estates 
averaging $100,000 or over. But the expen- 
siveness of settling small estates has been 
exaggerated no less. A comparative study 
of the cost of settling a $10,000 estate — 
half real and half personal — in 11 states, 
based on the statutory or customary pub- 
lished allowances to executors or adminis- 
trators and their attorneys, shows that even 
in these small estates only 5.22% of the 
gross estate is consumed in allowances to 
executors or administrators and their at- 
torneys. This study did not include court 
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costs which, presumably, would be some but 
not a very great deal more proportionately 
than in larger estates. 


It is mainly the exceptional cases that 
have given rise to the impression that pro- 
bate is very expensive; and, if the public 
generally knew the actual figures, their 
dread on this score would subside. 


Why Probate Should Not Be Avoided 


HY should the probate of a small es- 

tate not be avoided where it can be 
avoided legally? In other words, what is 
wrong — socially or economically — in 
avoiding the probate of an estate so small 
that no question of inheritance taxes or es- 
tate taxes arises? There are two reasons — 
one general, the other specific. 


The general reason is that each state 
has provided an orderly procedure for the 
settlement of estates of all sizes. This pro- 
cedure is based upon experience. Following 
this procedure will be found in most cases 
and in the long run to be better for the 
beneficiaries, as well as the creditors, of 
small estates than avoidance of probate 
which may be prejudicial to the interests of 
creditors and beneficiaries alike. 


As to the specific reason, where joint own- 
ership is employed to avoid probate, it is 
likely to cause more trouble and expense 
than it saves. Where the relations between 
the husband and the wife are friendly, joint 
ownership of the family home, of the family 
bank account, and of enough securities to 
tide over the usual waiting period may be 
advisable. But where other conditions or 
facts obtain, joint ownership is likely to 
be inadvisable. For example, there have 
been numerous cases of difference, even di- 
vorces, between husbands and wives whose 


Bought — Sold — Appraised 


We are primarily interested in purchasing books, accumulations 
of old Family Papers, and other literary material relating to 
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property was in joint name, resulting in 
embarrassment and expensive, sometimes 
futile, litigation. There have been several 
instances of one joint owner becoming in- 
sane and being placed under a guardianship 
or committed to an institution, resulting in 
the legal complications incident to joint 
ownership between a sane person and an 
insane person or, perhaps, between a sane 
person and the legal representative of an 
insane person.* 


Efforts to Streamline Procedure 


HE expeditious, inexpensive (to the 

distributees), and economical (to the 
executor or administrator) settlement of 
small estates has been and still is a prob- 
lem throughout the common law world. Ef- 
forts to solve this problem have been devel- 
oping along two lines—(1) making the set- 
tlement of small estates a state function and 
(2) providing a streamlined probate proce- 
dure. 


State Function 


NGLAND and Wales, New Zealand, 
most of the States of Australia, Brit- 
ish India, Burma, British Guiana, and Brit- 
ish Nigeria each has a national, state or 
provincial, or local office to settle small es- 
tates. The officer in charge is known by dif- 
ferent names — such as public trustee, pub- 
lic curator, administrator-general, public 
trustee being the most common name. In 23 
states of the United States there is a local 
office authorized to settle estates. The offi- 
cer in charge is known as public administra- 
tor or county administrator. 
The main objection to the state’s taking 


4For a more detailed discussion of the 
practical disadvantages of joint ownership, 
see Stephenson, Gilber T., Joint Ownership 
of Property, Trust Bulletin, September 
1945, p. 25. 
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over the settlement of small estates is that 
it is a move toward socialism and away 
from private enterprise. That this is so 
regarded in the common law countries 
which have been leaning toward socialism 
is indicated by the fact that in the compara- 
tively recent volume, Socialism in New Zea- 
land, by John A. Lee, a member of the New 
Zealand Parliament, with an introduction 
by Clement R. Atlee, the present British 
Prime Minister, the administration of the 
office of Public Trustee is discussed as one 
of the accomplishments of socialism in 
that country.® Further evidence of the fact 
that making the settlement of small estates 
a state function is a trend away from pri- 
vate enterprise is that, although the English 
Public Trustee Office was established pri- 
marily (as were all the other Public Trus- 
tee Offices) to settle estates under 5,000 
pounds or $25,000, larger estates also have 
flowed into the Office until in 1939 the aver- 
age size of the estate passing through pro- 
bate in the Public Trustee’s Office in Lon- 
don was $97,880 — 42% of which were over 
$25,000 each — which was considerably 
larger than the average size of estates pass- 
ing through probate in the national banks 
of this country. 


The settlement of small estates as a state 
function has gained little or no foothold in 
Canada, South Africa, or the United States. 
Although, as just stated, there are public 
or country administrators in 23 states, 
nearly all of them are more or less inactive 
county offices whose main function has been 
to settle very small intestate estates in cases 
where no available or competent adminis- 
trator could be found to accept the appoint- 
ment. 


Although the Public Trustee Offices have, 
in the main, rendered satisfactory service 
and have proved a convenience, so far as 
expense is concerned they have not solved 
the problem of the settlement of small es- 
tates. It costs the beneficiaries substantially 
the same in one case or in the other. Al- 
though the Public Trustee Offices are con- 
ducted on a cost or non-profit basis, pri- 
vate fiduciaries, individual and corporate, 
have been able to meet their competition. 


Streamlined Probate Procedure 


NGLAND and Wales have a stream- 
lined probate procedure for the settle- 


5Lee, John A., Socialism in New Zealand, 
pp. 216-224; T. Werner Laurie Ltd., Lon- 
don, 1938. 
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ment of under-1,000-pound estates and New 
Zealand and the States of Australia, for 
the settlement of under-$1,600 estates by 
the Public Trustee, but in all these jurisdic- 
tions this procedure is available only to the 
Public Trustee. 

In the United States efforts to streamline 
probate procedure in the settlement of 
small estates may be grouped under four 
heads: (1) miscellaneous statutes provid- 
ing for the settlement of very small estates 
without court supervision, (2) miscellane- 
ous statutes providing for the settlement of 
small, but somewhat larger, estates with 
limited court supervision, (3) comprehen- 
sive probate codes containing provisions 
about small estates, and (4) the Model Pro- 
bate Code (drafted by a Committee of this 
Section) with its six sections on the set- 
tlement of small estates. 


Without Court Supervision 


NE group of states — including Ala- 

bama, Connecticut, Delaware, Georgia, 
Indiana, Maine, Maryland, Minnesota, Mis- 
sissippi, New Jersey, New Mexico, Ohio, 
Oregon, Utah, and Washington — have 
statutes — most of them old — for the set- 
tlement of very small estates consisting of 
specified kinds of property and without 
court supervision. There is no uniformity 
whatever in these statutes. The amount of 
the estates which may be settled without 
court supervision ranges between $75 in 


- Delaware and $3,000 in Maine. The kinds 


of property which may be distributed with- 
out court supervision include bank deposits, 
wages, building and loan or savings and 
loan shares, death benefits, and motor ve- 
hicles. 


Limited Court Supervision 


NOTHER overlapping group of states — 
including Colorado, Indiana, Iowa, 
Louisiana, Massachusetts, Montana, Ohio, 
Oregon, Pennsylvania, South Carolina, 
Utah, Vermont, Virginia, and Wyoming — 
have statutes — most of them old — provid- 
ing for the settlement of small but some- 
what larger estates with limited court su- 
pervision. Again, there is no uniformity 
whatever in these statutes. The amount 
ranges between $100 and $3,000, and the 
kinds of property include bank deposits, 
wages, death benefits, motor vehicles, and 
personal property in general. 


Probate Codes 


HE following states have more or less 
_ comprehensive probate codes, most or 
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all of which contain provisions about the 
settlement of small estates: California 
(1931), Florida (1933), Illinois (1939), 
Kansas (1939) Michigan (1939), Minne- 
sota (1935), Nevada (1941), New York 
(1929), and Ohio (1931). The adoption of 
these nine codes within the past 18 yéars 
shows that there is a lively interest in im- 
proving probate procedure. 


The Model Probate Code 


rq HE six sections of the Model Probate 

| Code on the settlement of small estates 
deal with two sizes of small estates — $1,- 
000-or-under estates and $2,500-or-under 
estates. A seventh section deals with estates, 
regardless of size, which are consumed by 
homestead, exempt property, family allow- 
ances, and claims. 


$1,000 Estates 


ECTION 86 provides for the distribu- 

tion of a $1,000 estate, exclusive of 
homestead or exempt property, without the 
appointment of an executor or administra- 
tor when (1) no petition for such an ap- 
pointment is pending or has been granted, 
(2) 30 days have elapsed since the death of 
the decedent, and (3) there is furnished to 
any creditor of the estate, custodian of 
property, registrar or transfer agent of se- 
curities belonging to the estate an affidavit 
showing the existence of the foregoing con- 
ditions and the distributees’ right to receive 
the property. Section 87 is designed to pro- 
tect persons making deliveries to the dis- 
tributees. 


$2,500 Estates 


ECTION 88 provides that, where the 
value of the estate, not including home- 
stead and exempt property, does not exceed 
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$2,500 and does not exceed the amount to 
which the surviving spouse and minor chil- 
dren are entitled as a family allowance, 
there may be filed by or on behalf of such 
spouse or minor children a petition to dis- 
pense with the appointment of an executor 
or administrator and for the distribution of 
the property as the family allowance. The 
next three sections deal with the hearing on 
and the effect of the order of no-administra- 
tion, including the protection of persons 
making deliveries to the distributees de- 
scribed in the order. 


Estates Consumed by Homestead, etc. 


ECTION 92 provides that, after an 

executor or administrator has been ap- 
pointed and after the inventory and ap- 
praisement have been filed and it is estab- 
lished that the entire estate will be con- 
sumed by the homestead, the exempt prop- 
erty, the family allowances, and claims 
against the estate (such as medical and 
nursing expenses of the last illness, funer- 
al expenses, probate expenses, other debts, 
and taxes), the executor or administrator 
may, upon order of court, pay these claims 
in the order specified in the statute, pre- 
sent his account, and ask for his allowance. 
Thereupon the court may, with or without 
notice, adjust, correct, settle, allow, or dis- 
allow the account as its judgment dictates 
and discharge the executor or administra- 
tor and close the estate. While Section 92 
applies to any estate regardless of size, na- 
turally in most cases it would be only a 
small estate that would be consumed wholly 
by homestead, exemptions, allowances, 
debts, and taxes. 


Recent Suggestions for Streamlining 
Probate Procedure 


ECENTLY 24 of the more experienced 

trustmen in 23 trust institutions in 16 
states — many of them lawyers by training 
and experience and all of them men of long 
experience in probate procedures — were 
asked, each having in mind his own state, 
to suggest changes in probate procedure 
‘that would save time and expense in settling 
$5,000 estates and yet protect executors 
and administrators, creditors, and distri- 
butees. 

From this source the following sugges- 
tions were received: (1) that the time re- 
quired for the settlement of an estate be 
reduced still further; (2) that the size of 
estates that may be settled (a) without 


LRUSTS and ESTATES—November 1946 


court supervision and (b) with limited 
court supervision be increased still further; 
(3) that executors and administrators be 
authorized to make their own appraise- 
ments of personal property except as to 
property requiring the services of a spe- 
cialist; (4) that the assessed value of real 
property for ad valorem taxes be accepted 
as the appraised value for estate purposes; 
(5) that the court be given primary re- 
sponsibility for passing upon claims; (6) 
that the court be authorized to issue orders 
of no-administration in appropriate cases; 
and (7) that the Texas institution of in- 
dependent executor be adopted in other 
states. Some of these points are covered in 
the Model Probate Code; others simply 
would go further than the Code goes; none 
of them is in direct conflict with the Code. 


Reduce Time for Settling Estates 


HREE suggestions are made for re- 

ducing still further the time required 
for settling an estate. The first is that the 
court be authorized upon petition to ap- 
point the executor at once, without notice 
to the creditors or distributees and even 
before the probate of the will. The man who 
makes this suggestion cites a recent in- 
stance in which delay in the appointment of 
the executor until the will had been pro- 
bated and the creditors notified had cost 
the estate $20,000 due to the drop in the 
market value of securities during this in- 
terval. 


The second suggestion is that the date of 
publication of the first notice to creditors 
be accelerated. In one state at least, the 
court has 40 days after probate of the will 
or grant of letters of administration within 
which to order publication of the first notice 
to creditors. The suggestion is that this 
time be reduced to ten days. 


The third suggestion is that time for fil- 
ing claims be reduced still further. In some 
states a creditor has 12 months from the 
date of publication of the first notice to 
creditors within which to file his claim 
against an estate. Gradually in state after 
state this period has been reduced to nine 
months, to six months, and the Model Code 
would reduce it still further to four 
months.* With modern facilities for com- 
munication and transportation, four 
months, or even three months as some sug- 
gest, should be long enough to give credi- 
tors to file their claims. Any shortening of 


6Sec. 135(a). 
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this period expedites by that much the set- 
tlement of estates. 


Increase Size of Estate Distributed With 
No or Limited Court Supervision 


S to estates distributed without court 
supervision, the suggestion is that the 
$1,000 named in the Model Code be in- 
creased to $2,000 or $2,500. As to estates 
settled and distributed with limited court 
supervision, it is that the $2,500 named in 
the Code be increased to $5,000 or, some 
say, even to $10,000. 


Eliminate Outside Appraisers 


N some states the executor or adminis- 

trator makes its own appraisements of 
the usual kinds of property and calls in an 
outside appraiser only for kinds of property 
the values of which would be known only 
to specialists. In other states an outside ap- 
praiser is required for all kinds of property, 
and in some cases allowances to apprais- 
ers constitute a substantial expense to es- 
tates. The suggestion is that executors or 
administrators be authorized to do their 
own appraising as one of their regular func- 
tions, except in connection with property — 
such as jewelry, furniture, antiques, works 
of art, and the like — as to the valuation of 
which they feel the need for specialists. 


Accept Assessed Tax Value 


NOTHER suggestion is that, instead of 
having real property appraised by the 
executor or administrator or by an outside 
appraiser, the assessed value of the proper- 
ty for ad valorem tax purposes be accepted 
as the appraised value of the property for 
estate purposes. 
Both the foregoing suggestions as to ap- 
praisements are designed to. reduce the cost 
of settling estates. 


Make Court Primarily Responsible for 
Passing upon Claims 


N some states it is the primary, as in all 

cases it is the ultimate, responsibility of 
the probate court to pass upon claims 
against the estate, subject, of course, to ap- 
peal to a higher court. In other states the 
law and practice are to have a commissioner 
appointed to pass upon such claims and re- 
port his findings and conclusions to the 
court. The suggestion that the court as- 
sume primary responsibility for passing 
upon claims amounts only to a suggestion 
that the practice in the former group of 
states be adopted in the latter. If the sug- 
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gestion were adopted, the court still should 
have the right to appoint a commissioner to 
hear and report upon disputed or compli- 
cated claims calling for the examination of 
extensive records or accounts. This sugges- 
tion is designed to eliminate or greatly to 
reduce the cost of commissioners to pass 
upon claims. 


Independent Executor 


HE last suggestion is that the inde- 

pendent executor, which is a Texas in- 
stitution, become more general. In that state 
a testator may nominate an independent 
executor, regardless of the size or charac- 
ter of his estate, and, after the executor 
has probated the will and filed his inventory 
and appraisement, the estate is settled and 
distributed without further court supervi- 
sion. This arrangement, it is said, has 
worked out well in Texas and, particularly 
in the settlement of small estates, it might 
prove to be helpful in other states. 


The Next Step 


HE first step in streamlining the settle- 
ment of small estates has been taken. 
It was the drafting of the Model Probate 
Code. That was a six-years’ task, completed 
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in 1946. The next step will be to get, not 
necessarily the Code as a whole but appro- 
priate sections — those relating to small es- 
tates, for example — enacted into law. How- 
ever, it would be inadvisable for any state 
legislature to lift bodily out of the Code 
the sections relating to small estates and 
enact them into law without reference to 
that state’s judicial organization and legal 
system. To do so probably would result in 
an ugly patch instead of an invisible weav- 
ing of the small-estates sections into the 
general pattern of the state’s probate pro- 
cedure. It would seem, therefore, that the 
streamlining of probate procedure for small 
estates should be part of a broader effort to 
improve the probate procedure of the state 
as a whole. Hence the following suggestion 
as to the next step is offered. 

The suggestion is that the state bar 
association, the state probate judges as- 
sociation (where there is one), and the state 
trust association of each state which now 
does not have a satisfactory probate proce- 
dure, including the settlement of small es- 
tates, request the state legislature at its 
1947 session —and nearly all the legisla- 
tures will be in session in 1947 — to create 
a commission to make a study of the Model 
Probate Code and its adaptability to the 
needs of the state, with a view to the adop- 
tion of a probate code for the state contain- 
ing the needed reforms and improvements. 


Fiduciary Commission might be the name 
of the commission. The members might be 
appointed by the legislature or by the Gov- 
ernor upon authority of the legislature. The 
commission should be composed of repre- 
sentative lawyers (preferably those spe- 
cializing in probate practice) and instruc- 
tors in law (preferably one or more special- 
izing in the law of estates), probate judges 
and trustmen. A modest appropriation 
should be made to defray the expenses of 
the commission. The commission should be 
given ample time to do its work thoroughly; 
perhaps it should not be expected to report 
until just time enough before the 1949 ses- 
sion of the legislature for its recommenda- 
tions to be given due consideration by the 
lawyers, the probate judges, the trustmen 
and the members of the legislature. 

There is nothing revolutionary or even 
new or untried about this suggestion. As 
far back as 1927 New York State had its 
Foley Commission to Investigate Defects 
in the Laws of Estates. In 1931 the Dela- 
ware legislature authorized the Governor 
to appoint a commission of nine members 
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— three lawyers, three probate court offi- 
cers, and three trustmen — to make a spe- 
cial study of the settlement of estates.7 
Later the North Carolina legislature ap- 
pointed a similar commission. At the pres- 
ent time Connecticut has a commission ap- 
pointed by the Governor and the legisla- 
ture to study the probate procedure of that 
state. Pennsylvania has a Joint State Gov- 
ernment Commission engaged upon the re- 
vision of the fiduciary laws of that state, 
and this commission is being aided by an 
advisory committee of lawyers and legisla- 
tors. 

The Committee on the Model Probate 
Code, in cooperation with the University of 
Michigan Law School and with help from 
many other sources, has presented a draft 
code which represents an infinite amount 
of research, thought and scholarship, and 
which should be of inestimable value to 
the states whose probate procedure now is 
not satisfactory. It has taken six years to 
plan this improvement of probate proce- 
dure. It is time now to begin to work the 
plan. 


7For a description of the work of the Del- 
aware Commission, see 2 University of 
Chicago Law Review 619. 


Action on Model Probate Code 


OLLOWING the delivery of the foregoing 

paper by Gilbert Stephenson, and the re- 
port of the Committee on Model Probate Code 
by Chairman R. G. Patton of Minneapolis, the 
Section of Real Property, Probate and Trust 
Law unanimously approved the Code submit- 
ted by the committee and voted to create a com- 
mittee to cooperate with local groups concern- 
ed with the improvement of existing probate 
codes. 

In his report, Mr. Patton reviewed the work 
of his committee over the past six years. Cit- 
ing the assistance of Thomas E. Atkinson, 
Paul C. Basye, Elizabeth Durfee, Morton J. 
Barnard, William M. Winans, Fred T. Hanson, 
representatives of numerous bar associations, 
trust officers and others, Mr. Patton expressed 
appreciation to the University of Michigan 
Law School for the full-time researchers whom 
it had furnished to perform the investigative 
and drafting functions over the past several 
years under the guidance of Professor Lewis 
M. Simes, retiring Director of the Probate 
Division. 

Mr. Patton pointed out that the Code is not 
a proposed uniform law but a model act 
serving as a reservoir of material representing 
the best current opinion, it being doubtful 
whether complete uniformity on the matter is 
possible or desirable. 





PENSION AND PROFIT-SHARING TRUSTS 


Committee Report 


EARL S. MAcNEILL 
Trust Officer, The Continental Bank & Trust Company, New York; Committee Chairman 


AST year this committee submitted a speci- 
men pension trust agreement designed for 
plans of the wholly insured type. In view 
of the growing popularity of plans variously 
combining life insurance with invested ac- 
cumulations gauged to provide annuities at 
retirement age, it seemed worthwhile to de- 
vise, if practicable, a single form which would 
supply precedents for: 

1. A wholly invested trust; 

2. A wholly insured trust; 

3. Trusts where life insurance is combined 
with a supplementary fund in such propor- 
tions that, at retirement age, cash values and 
invested accumulations may be combined to 
purchase annuity contracts; 

4. Trusts primarily of the insured type, 
where an invested fund is maintained to pro- 
vide retirement benefits for uninsurables; 


5. Trusts primarily of the invested type 
where annuities either must or optionally may 
be purchased at retirement age; 

6. Any other combination of securities-in- 
vestments and life insurance. 

As the work progressed, it seemed that 
perhaps a great deal of the confusion between 
“wholly-insured” and all the variations of 
“invested” might be eliminated if it were 
demonstrated that basically all plans are alike 
in having schedules of benefits and require- 
ments for participation, in having provision 
for committee or other supervision, definitions 
of trustees’ powers, directions for distribution 
on termination, and so on; and that all are in- 
vested in something, whether that something 
be life insurance or annuity contracts, or bonds, 
stocks or other securities, or any combination 
of these, howsoever the plans may be labelled. 
This concept of unity in pension planning 
measurably simplified the writing of the con- 
tract. 

As a working form it may at first plance 
seem cumbersome; but on use its simplicitics 
may be observed. Thus, in the writing of an 
agreement for a plan in which no insurance 
feature is ever to appear, simply leave out all 
the italicized passages and the result is a 
straight securities-invested trust. If insurance 
is involved, whether it is merely a possibility, 
or is incidental, or dominates the plan, then 
include the italics and omit a few brief phrases 
ear-marked “ALTERNATIVE: WHOLLY IN- 
VESTED;” or, in appropriate instances, 
“OMIT IF WHOLLY INSURED.” There are a 
few other stage-directions, applicable to special 
situations to which continuity is given by foot- 
noted cross-references. 


A caution urged in connection with the for- 
mer specimen should be repeated here: In the 
interest of supplying a well-rounded precedent, 
many details have been supplied as to qualifi- 
cations for participation and as to benefits, 
vesting, disposition of assets on termination 
and the like; so that this is no mere skeleton 
of an agreement but a skeleton well-clothed. 
Wherever practicable, matters of the sort 
which must vary with the needs and prefer- 
ences of the client have been set apart in 
brakcets labeled as “ILLUSTRATIVE,” “AL- 
TERNATIVE” or “OPTIONAL.” There are 
shades of distinction in the use of these labels. 
Thus, “ILLUSTRATIVE” seeks to report rea- 
sonably standard or general practice in the 
situation under treatment. “ALTERNATIVE” 
is used where several illustrations seem neces-: 
sary to reflect standard practice. “OPTIONAL” 
includes a variety of options, subordinate to 
the main theme of the plan. Certain obvious 
options, and certain minor options-within-op- 
tions, are set off by bold-faced type. 


Many variations are permissible from the 
suggested illustrative, alternative and optional 
material; none is mandatory, either under 
the law or regulations or in the light of ex- 
perience. As used in this specimen, they pre- 
sent a coherent plan. To the draftsman, how- 
ever, they should be a starting point and not 
the end. Every case must stand, necessarily, 
on its own state of facts; it is farthest from 
the intent of the committee even to imply that 
this model can be employed bodily by an at- 
torney to fit every pension case. 


Another year-old cautivn should be repeated: 
the committee can give no assurance that its 
suggested model will be approved to the last 
detail in any office of the Bureau of Internal 
Revenue. For understandable reasons, no offi- 
cial approval may be expected of any hypo- 
thetical draft. We do believe this proffered 
model to be in conformity with the require- 
ments of the Internal Revenue Code and all 
regulations thereunder. If any attorneys using 
the model should encounter any difficulties in 
connection with its filing, the committee would 
like to be informed, so that, in the continuance 
of the committee’s activities, corrections in the 
model can be made. 


No official objections to the former specimen 
were reported, but various individual attorneys 
suggested improvements which have been in- 
corporated in this draft. Therefore, since this 
is fully as appropriate to wholly-insured plans 
as its predecessor, it should supplant the 
former in your precedent-file. 
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One mildly controversial matter remains 
unresolved. Not every member of the committee, 
nor every collaborating lawyer, favored the 
combining of plan and trust agreement’in one 
instrument; but the majority did. To these 
the brevity of the arrangement appealed, since 
a certain amount of duplication seemed neces- 
sary in any statement of the plan which in- 
volved reasonably full disclosure of the trus- 
tee’s duties and exculpations, and in any trust 
agreement which did not purport to operate, 
as it were, in a vacuum, However, we carry no 
brief for the combination form: do not argue 
that it is better than any other, so long as the 
other contains all of the essential elements of 
a valid pension trust. We do believe that this 
model will in any event supply useful sets of 
words and phrases to a draftsman who prefers 
to write two documents. Large segments of 
it, indeed, may go into “plan” and other large 
segments into “trust agreement.” 

Apart from contributions loyally made by 
committee members to the planning and draft- 


TRUSTS and ESTATES—November 1946 


ing of this specimen agreement, credit should 
go to numerous other members of the bar, 
trust officers and pension planners for assis- 
tance no less important than contributions 
made by the committee’s immediate members. 
Because some have requested that their names 
be not used, it would appear that in fairness 
none should be mentioned. The total was 
several dozens, so that, while this draft does 
not represent the combined wisdom (or a 
reasonable compromise therewith) of all law- 
yers specializing in pension practice, it does 
reflect the cautions along with the constructive 
suggestions of a considerable cross-section. 

Pending appointment of successors to the 
personnel of this year’s committee, any com- 
munication concerning the draft may be sent 
to the Chairman, at 30 Broad Street, New 
York 15. The committee members: Bernard E. 
Farr, New York; Samuel J. Foosaner, Newark, 
N. J.; Gustave Simons, New York; Richard G. 
Stockton, Winston-Salem; Arthur B. Tyler 
Boston. 


, 


SPECIMEN PENSION TRUST AGREEMENT 


(Securities-Invested or Insured) 


AGREEMENT made the 
Recseel ad as between 


eC. DC. 0 _ corporation, 


and XYZ TRUST COMPANY of Mes 
as Trustee, WITNESSETH: 


ARTICLE I 


DESIGNATION OF TRUST 


1.1 This trust shall be known as the A. B. 
C. INC. EMPLOYEES’ PENSION TRUST. It 
shall be impossible, at any time prior to the 
satisfaction of all liabilities with respect to 
employees and their beneficiaries under the 
trust, for any part of the principal or income 
to be used for, or diverted to, purposes other 
than for the exclusive benefit of such employ- 
ees or their beneficiaries. 


ARTICLE II 


DEFINITIONS 


2.1 THE PARTIES AND OTHERS CON- 
CERNED: 


(a) The “company” is A. B. C. INC. or 
any successor corporation by merger, purchase 
or otherwise; and all corporations now or 
hereafter affiliated with it which may become 
signatories to this agreement. 


(b) The “board of directors of the com- 
pany” is the board of directors of A. B. C. 
INC. 

(c) The “trustee” is the trustee herein 
named and any duly appointed successor trus- 
tee. 


(d) The “committee” is the retirement 
committee constituted under Article III of this 
agreement. 


(e) An “employee” is any person regularly 
employed by the company, including officers; 
but not including directors who are not offi- 
cers or employees; and not including attorneys 
and other persons doing independent profes- 
sional work who are retained by the com- 
pany. 

(f) A “participant” is an employee of the 
company who is eligible to be and becomes a 
participant as provided in Article V. 


(g) A “pensioner” is a participant who has 
been certified to the trustee by the committee 
as one entitled to receive benefits hereunder. 


(h) A “beneficiary” is any person desig- 
nated as provided in Paragraph 5.5 to receive 
benefits which may be payable upon or after 
a participant’s death. Wherever the rights of 
participants are stated or limited herein, their 
beneficiaries shall be deemed bound thereby. 


2.2 IMPORTANT DATES: 


(a) The “effective date” of this agreement 
shall be __. 


1OPTIONS: ‘‘such date as may be fixed by the board 
of directors”; or “the date as of which insurance con- 
tracts procured hereunder were first issued.’”’ Where in- 
surance contracts constitute the trust fund, the latter form 
has the advantage of synchronizing all subsequent dates 
with the “‘contract years” of the policies ; thus normal re- 
tirement date in every case automatically will fall on the 
exact maturity date of the applicable policies, so that 
there will be no time-lag between retirement and the 
payment of benefits. 
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(b) An “anniversary date” is the anni- 
versary of the effective date in each subsequent 
year. 


(c) A “normal retirement date” is the an- 
niversary date? nearest the [65th] birthday 
of the participant to whom the term is applied; 
[OPTIONAL: or, in the case of female par- 
ticipants, the anniversary date nearest her 
[60th] birthday;] [OPTIONAL: or, if the 
participant was over [55] years of age when 
he became a participant [OPTIONAL:, or over 
[50] years of age in the case of female em- 
ployees,] the [tenth] anniversary of his becom- 
ing a participant;] [OPTIONAL: provided, 
however, that if the participant was over [65] 
years of age [OPTIONAL:, or over [60] years 
of age in the case of female: participants, ] 
upon the effective date of this agreement, 
[ years after] such effective date shall be 
his normal retirement date.] 


2.3 RELATING TO PARTICIPANTS: 


(a) [ILLUSTRATIVE: “Compensation” is 
the total amount of all payments made by the 
company to an employee for services rendered 
to the company, including commissions, over- 
time pay and customary bonuses constituting 
incentive pay; but excluding contributions by 
the company to the trust under the plan, all 
other bonuses and all payments by the com- 
pany for group insurance, hospitalization and 
like benefits.] 


[ALTERNATIVE: “Compensation” is reg- 
ular or basic pay and commissions, exclusive 
of bonuses, overtime pay and other extra com- 
pensation. ] . 


be 


(b) “Monthly compensation” as of the ef- 
fective date or any anniversary date shall be 
taken as 1/12 of the employee’s total com- 
pensation during ,[ALTERNATIVE: the pre- 
ceding twelve months’ period] ,[ALTERNA- 
TIVE: a period of twelve months ending 
_.------------- days prior to such effective or 
anniversary date]? [OPTIONAL: except that, 
in the case of commissions, the average shall 
be extended over [ALTERNATIVE: the pre- 
ceding - years] [ALTERNATIVE: a 
period of _ _ years so ending].3] 


(c) “Continuous employment” shall include 
any period during which a participant is ab- 
sent with the consent of the company, or dur- 
iy a war emergency is absent in the service 
of the arinmed forces or government of the 
United \"tates, provided he has re-entered the 


“Many wholly--invested plans provide simply that “ ‘Nor- 
mal retirement date’ is the first day of the calendar month 
next following the [65th] birthday etc.’”’ Obviously this is 
more exact, as applied to individual employces who, under 
the recommended form, mixzht be under compulsion to re- 
tire at 64 years, six months and a day, or might have to 
wait a day less than 6 months after becoming 65. The ad- 
vantage of the recommended form (based on insurance 
practice) is that administrative procedure is simplified by 
having all retirements fall on the same day of the year. 

*These companion alternatives supply a waiting period, 
if deemed necessary for the compiling of compensation 
data. 
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employ of the company within 90 days after 
his discharge from the service; and during 
such period of absence (but not including any 
waiting period after such discharge) he shall 
be deemed to be in receipt of compensation 
at a rate equal to that which he received dur- 
ing the year immediately preceding such pe- 
riod of absence. An employee whose employ- 
ment by the company has been otherwise 
severed and later resumed shall be deemed a 
new employee as of the date of his re-engage- 
ment. In computing the period of service of an 
employee, [OPTIONAL: for all purposes ex- 
cept qualifying as a participant] fractional 
parts of a year less than one-half thereof 
shall be disregarded, and fractions over one- 
half shall be considered a full year. 


24 RELATING TO INSURANCE 
[NOTE: In wholly-invested plans, omit all 
italicized matter.] 


(a) An “issuing company” is any life in- 
surance company which, upon application by 
the committee pursuant to this agreement, has 
issued one or more insurance contracts. 


(6b) An “insurance contract” or “contracts” 
is any form of life insurance or annuity con- 
tract issued by a life insurance company. 

(c) A participant is deemed to be “insur- 
able” if classified [ALTERNATIVE: as a 
standard risk] [ALTERNATIVE: in a mor- 
tality class not in excess of 150% of standard 
mortality] [ALTERNATIVE: in a mortality 
class either standard or substandard but with- 
in its insurable limits] by any life insurance 
company to which application is made here- 
under for a policy of insurance on his life; 
and is deemed “uninsurable” if any life insur- 
ance company to which application is made 
hereunder for a policy of insurance on his life 
[ALTERNATIVE: refuses to issue such a 
policy at standard rates] [ALTERNATIVE: 
classifies the participant in a mortality class 
in excess of 150% of standard mortality] 
[ALTERNATIVE: classifies the participant 
im a mortality class beyond its insurable 
limits]. 

(d) “Insurance age’ is the age of a person 
for the purpose of premium charging under 
insurance company practice. 


2.5 MISCELLANEOUS 


(a) The “trust agreement” is this agree- 
ment, and if the same be amended, this agree- 
ment as so amended. 


(b) The “plan” or “trust” is that to which 
effect is given by the trust agreement. 


(c) The “trust fund” or “fund” is_ the 
total of contributions made hereunder, in- 
creased by profits, income, refunds and recov- 
eries received and decreased by losses and 
expenses incurred in administration and by 
benefits paid. 


(d) “Reserve liability” is the amount re- 
quired under the actuarial assumptions of 
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the plan, as of a particular time, to meet all 
future benefits provided for participants and 
beneficiaries which will not be met by expect- 
ed future contributions to the trust fund. 
Where insurance contracts constitute invest- 
ments of the trust fund, then the reserve lia- 
bility attributable to each such contract shall 
be the cash value thereof. 


(e) Wherever appropriate, words used in 
the trust agreement in the singular may in- 
clude the plural or the plural may be read as 
the singular; and the masculine may include 
the feminine. 


ARTICLE III 
THE RETIREMENT COMMITTEE 


3.1 The board of directors of the company 
shall appoint forthwith a Retirement Commit- 
fee of members, to hold office during the 
pleasure of the Board. [ILLUSTRATIVE: __ 
members of the committee shall be directors 
of the company who are neither officers nor 
employees thereof; members shall be 
participants who are officers of the company 
but are not directors; members shall be 
participants who are employees of the com- 
pany but neither officers nor directors thereof 
and who shall have been nominated by a ma- 
jority of all participants except officers and 
directors of the company.] Upon termination 
of employment a _ participant-member shall 
cease to be a member of the committee; and 
any member may resign by notice in writing 
filed with the trustee and with the Chairman 
or Secretary of the board of directors of the 
company.* Vacancies shall be filled promptly 
by the board of directors of the company in 
such manner that the composition of the com- 
mittee shall be as herein prescribed. Any va- 
eancies unfilled for days may be filled by 
majority vote of the remaining members of 
the committee. 

‘Note that here, and in 10.2, reference is made to the 
“board of directors of the company” rather than “‘the com- 
pany.” Under the definition in 2.1 (a) “the company”? may 
be plural. Where a central and single authority seems de- 
sirable, the “‘board’’ is specified, which relates to the par- 
ent or principal corporation if more than one has joined 
the plan. 
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3.2 The committee shall choose from its 
members a Chairman and a Secretary; and 
may appoint one or more Assistant Secretar- 
ies. The Secretary shall keep minutes of the 
committee’s proceedings and all data, records 
and documents pertaining to the committee’s 
administration of the plan. The committee may 
employ and suitably compensate such attorneys 
and advisory, clerical and other employees as 
it may deem necessary to the performance of 
its duties. 


3.3 The action of the committee shall be 
determined by the vote or other affirmative 
expression of a majority of its members. Either 
the Chairman or the Secretary or an Assistant 
Secretary may execute any certificate or other 
written direction on behalf of the committee. 


3.4 A member of the committee who is a 
participant shall not vote on any question re- 
lating specifically to himself; and in the event 
the remaining members of the committee, by 
majority vote thereof, are unable come to 
a determination of any such question, the same 
shall be determined by arbitration. 


3.5 The members of the committee shall 
serve without bond and without compensation 
for their services as such. It is intended that 
all expenses of the committee shall be paid 
by the company; but if not so paid they shall 
be chargeable to the trust fund as administra- 
tive expense. 


3.6 No member of the committee shall be 
liable for any act or omission of any other 
member of the committee, nor for any act or 
omission on his own part, excepting only his 
own wilful misconduct. The company shall 
indemnify and save harmless each member of 
the committee against any and all expenses 
and liabilities arising out of his membership 
on the committee, excepting only expenses and 
liabilities arising out of his own wilful mis- 
conduct. 


3.7 The committee shall make available to 
participants and their beneficiaries, for exam- 
ination during business hours, such records as 
pertain to the person examining. 

3.8 The committee, on behalf of the par- 
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ticipants and their beneficiaries, shall enforce 
the plan in accordance with the terms of the 
trust agreement and shall have all powers 
necessary to accomplish that purpose includ- 
ing, but not by way of limitation, the follow- 
ing: 

(a) To determine all questions relating to 
the eligibility of employees to become partici- 
pants. 

(b) To compute and certify to the trustee 
the amount and kind of benefits payable to 
participants and their beneficiaries. 

(c) To [OMIT IF WHOLLY-INSURED: 
appoint an actuary to make [annual] and any 
necessary intermediate actuarial valuations of 
the contingent assets and liabilities of the 
plan; to make certifications as to reserve lia- 
bilities and such other actuarial certifications 
as may be required; to determine the rate of 
interest to be used in making such valuations 
and certifications; to adopt, upon the recom- 
mention of the actuary, service, mortality and 
other tables for use in all actuarial calcula- 
tions; and, relying upon the valuations and cer- 
tifications of the actuary, to] compute and 
certify to the company and the trustee the 
amount of contributions to be made from time 
to time by the company in order to provide the 
benefits to which participants and their bene- 
ficiaries are entitled. 

(d) To authorize all disbursements by the 
trustee from the trust fund. 

(e) [OPTIONAL: To instruct the trustee 
as to the investment of the trust fund.] 

(f) To make and publish such rules for the 
regulation of the plan as are not inconsistent 
with the terms of this agreement. 

3.9 To enable the committee to perform its 
functions, the company shall supply full and 
timely information to the committee of all 
matters relating to the pay of all participants, 
their retirement, death or other cause for ter- 
mination of employment, and such other perti- 
nent facts as the committee may require; and 
the committee shall advise the trustee of such 
of the foregoing facts as may be pertinent to 
the trustee’s administration of the plan. 


ARTICLE IV 
BENEFITS 


4.1 The normal retirement benefit contem- 
plated for every participant, commencing on 
his normal retirement date, shall be a monthly 
pension for life [OPTIONAL:5 but a minimum 
of monthly payments to the participant 
and his designated beneficiaries] in an amount 
determined as follows: 

[ILLUSTRATIVE SCHEDULE] 

(a) [1%] [%%]® of his monthly compen- 


‘Commonly used where life insurance is investment me- 
dium ; can be included in wholly-invested plans. The num- 
ber of guaranteed payments, in the case of insured plans, 
would depend on the practice of the issuing company. 
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sation [OPTIONAL: in excess of $250]® as 
of the date of his becoming a participant, mul- 
tiplied by the number of years of his contin- 
uous prior employment [OPTIONAL: (but not 
to exceed years)] plus [14%] [1%]® 
of his monthly compensation [OPTIONAL: in 
excess of $250], as of the date of his becoming 
a participant, multiplied by the number of 
years from the date of his becoming a partici- 
pant to his normal retirement date. [OPTION- 
AL:7 Such benefits shall be reduced by 100% 
of the maximum primary benefits a retired 
participant would be entitled to receive under 
the Federal Social Security Act according to 
its terms on the effective date hereof.] 


(b) No pension, however, [OPTIONAL: 
[exclusive] [inclusive] of maximum primary 
benefits under the Federal Social Security 
Act] shall be [more than $ ] [or] [less 
than [$20]8 a month]. 


(c) On or about each anniversary date, the 
committee shall review the compensation of 
all participants. If the compensation of a par- 
ticipant has been increased or decreased? 
since the last adjustment of benefits [OP- 
TIONAL: but not within years of his 
normal retirement date] the amount of pen- 
sion to which he shall be considered entitled 
shall be increased or reduced to the extent of 
[1%%] [1%]® of his monthly increase or 
decrease multiplied by the number of years 
from such anniversary date to his normal re- 
tirement date; provided, however, that no 
such increase or reduction shall be given effect 
unless the change in the participant’s compensa- 
tion shall be sufficient, upon application of the 
foregoing formula, to cause an increase or re- 
duction in his pension of at least [$5]. 

4.2 Upon the written request of a partici- 
pant, filed with the committee, the actuarial 
equivalent of his normal pension, taking into 
consideration the life expectancy of the par- 
ticipant, shall be payable to the participant as 
long as he shall live and after his death, in 


“Where integration with Social Security is made neces- 
sary by a $3,000 minimum for qualification (see 5.1 (d) 
and footnote 14.) the lesser percentages should be used. 
Where an integrated plan involves employee contributions, 
then the 1% based on future service should be increased 
by 1/10% for each 1% employee contribution. 

*Where benefits apply only to monthly compensation in 
excess of $250 this option should be omitted. Otherwise, its 
exclusion or omission remains optional. 

SA plan supplementing Social Security, and excluding 
employees earning $3,000 per annum or less, will not be 
deemed discriminatory merely because, for administrative 
convenience, it provides a reasonable minimum benefit not 
to exceed $20 a month. (Reg. 111, Sect. 29.165-3). 


*In many plans, provision for increase is accompanied 
by the statement that no diminution of benefits shall result 
from decrease of compensation. If so, the phrase ‘“‘or de- 
creased since the last adjustment of benefits’’ should be 
omitted and the following substituted: “to an amount 
greater than the amount of compensation on any previous 
anniversary date,’”’ and reference to decreases and reduc- 
tion should of course be eliminated. 

This proviso is typical of insured plans because of in- 
surance company requirements. While it can be included 
in wholly invested plans, it is uncommon in such plans. 
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monthly payments’ of a like or such smaller 
amount as he may elect, to such beneficiary 
as he shall have designated in accordance with 
Paragraph 5.5. 


48 [ILLUSTRATIVE PROVISION 
WHERE BENEFITS THROUGH INSUR- 
ANCE CONTRACTS INCLUDED: For every 
insurable participant there shall be obtained 
a contract providing for a death benefit, in 
the event of the participant’s death before his 
normal retirement date, in an amount equal 
to $11 per month of pension to be 
provided for him by that contract at normal 
retirement date, or the cash value, if greater. 
For every uninsurable participant there shall 
be obtained a contract for the same premium 
that would have been paid for life insurance 
at standard rates, providing for a death bene- 
fit, in the event of the participant’s death be- 
fore his normal retirement date, in an amount 
equal to the total premiums which have been 
paid for such contract, or the cash value, if 
greater.] 

[ALTERNATIVE TO 4.3: DEATH BENE- 
FITS WHERE WHOLLY INVESTED; IF 
OPTIONALLY OR PARTIALLY INSURED, 
INSERT “in addition to any death benefits 
which may have been obtained through insur- 
ance contracts’: Every participant shall be 
entitled to a death benefit, in the event of the 
participant’s death before his normal retire- 
ment date, in the amount of the reserve lia- 
bility attributable to the participant on the 
date of his death.] 


4.412 The rights of participants to receive 
benefits hereunder shall not be subject to alien- 
ation or assignment; and if any participant 
shall attempt to dispose of any such right, or 
should such right be subject to attachment, 
execution, garnishment or other legal or equit- 
able process, such right may pass and be trans- 


“The amounts to be inserted here should be ascertained 
from the insurance company whose contracts are expected 
to be used. 

“Query whether this “‘spendthrift’’ clause is valid in 
all States. It should be checked against the laws of the 
State governing the instrument. 
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ferred, in the discretion of the committee, to 
such one or more as may be appointed by the 
committee from among the beneficiaries, if 
any, theretofore designated by the participant, 
or from the spouse, children or other de- 
pendents of the participant, in such shares as 
the committee may appoint. Any appointment 
so made by the committee may be revoked by 
it at any time and a further appointment made 
by it which may include the participant. 


4.5 If any participant entitled to receive 
benefits hereunder shall be physically or men- 
tally incapable of receiving or acknowledging 
receipt thereof, but no legal representative has 
been appointed for him, the committee may 
cause any benefit otherwise payable to him to 
be made to such one or more as may be chosen 
by the committee from among the beneficiar- 
ies, if any, designated by the participant, the 
institution maintaining the participant, and his 
spouse, children and other relatives by blood 
or marriage; and any payment so made shall 
be a complete discharge of all liability under 
the plan in respect of such payment. 


ARTICLE V 


RULES GOVERNING PARTICIPATION 
AND THE DESIGNATION OF 
BENEFICIARIES 


5.1 Every employee of the company is 
qualified to become a participant in the plan 
who: 


[ILLUSTRATIVE REQUIREMENTS:] 


(a) Is a full-time employee, by which is 
meant that his customary employment by the 
company is for 5 months or more per year 
and for 20 hours or more per week; 


(b) Has completed at least 
[continuous] [aggregate] full-time employ- 
ment by the company. 


(c) Has attained an insurance age of not 
less than years but not over [59]13 years 


Any over-age employees not included in the plan may 
be directly pensioned by the company. But note that in 
2.2 (c) optional provisions are supplied for the older ages. 
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[OPTIONAL: or, in the case of female em- 
ployees, not over [54] years]; 

(d) [OPTIONAL: And whose annual com- 
pensation is in excess of $3,000;14 but no par- 
ticipant shall cease to be a participant by vir- 
tue of the fact that his annual compensation 
shall fall below such amount.] 

5.2. Every employee of the company who 
may be qualified on the effective date of this 
agreement shall be eligible to become a par- 
ticipant as of that date. Every employee of 
the company who may become qualified there- 
after shall be eligible to become a participant 
as of the anniversary date coincident with or 
next following his qualification. 

5.3. Any eleigible employee may become a 
participant by filing with the committee in 
due time, as provided in Paragraph 5.4, his 
written application for participation wherein 
he’ shall signify his acceptance of the benefits 
and terms of the plan and shall agree to exe- 
cute such application and to take such physical 
examination and to supply truthfully and com- 
pletely such information as may be required 
by any insurance company in connection with 
the issuance of any contract by which it is 
intended to obtain for such employee a benefit 
under this plan. 

5.4 Every employee who is eligible to be- 
come a participant on the effective date shall 
file his application within [60] days after the 
effective date, in default of which (unless his 
lateness in applying is beyond his control or 
is excused by the committee) [ALTERNA- 
TIVE: his entry as a participant shall be 
delayed until the next anniversary date which 
follows not less than [30] days after the filing 
of his application in due form as herein pro- 
vided] [ALTERNATIVE: he shall no longer 
have the right to become a participant]. At 
least [60] days before every anniversary date 
the committee shall notify in writing as to 
his rights hereunder every employee not a 
participant who may reasonably be expected 
to become eligible as a participant on such 
date. If such notice shall have been given, and 
application is not made by the employee at 
least [30] days before such anniversary date, 
then (unless the participant’s lateness in ap- 
plying is beyond his control or is excused by 


‘If this requirement is included, integration with Social 
Security will be required. (See 4.1 (a) and footnote 6.) 


Typical of insured plans but may be adapted to wholly- 
invested plans by appropriate use cr omission of brack- 
eted clauses. 


APPRAISALS 
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the committee) [ALTERNATIVE: his entry 
as a participant shall be delayed until the next 
anniversary date which follows not less than 
[30] days after the filing of his application 
in due form as herein provided;] [ALTERNA- 
TIVE: he shall no longer have the right to 
become a participant;] but if such notice shall 
not have been given, an application shall be 
timely whenever made and shall be retroactive 
to the employee’s attainment of eligibility. 

5.515 Every participant, in his application 
for participation, may designate a beneficiary 
or beneficiaries and successor beneficiaries to 
receive [OPTIONAL: any death benefits pro- 
vided herein and] such pension benefits sur- 
viving his death as he may elect under Para- 
graph 4.2. Such designation may be changed 
from time to time by the participant by filing 
a new designation with the committee. The 
committee, through the trustee, forthwith shall 
arrange with the issuing company for cor- 
responding changes in all contracts held for 
the participant. If any participant shall fail 
to designate a beneficiary for the purpose of 
this paragraph, the committee shall be em- 
powered to designate beneficiaries on his be- 
half, but only from among the following, in 
the order named: the (1) spouse (2) children 
(3) parents (4) brothers and sisters, nephews 
and nieces and (5) estate of the participant. 
Neither the company nor the trust shall be 
named as a beneficiary. 


ARTICLE Vi 


CONTRIBUTIONS — BY WHOM MADE 
AND IN WHAT AMOUNTS 


6.1 The company will make due and timely 
payment to the trustee of such amounts of 
money as may be necessary from time to time, 
according to the certification of the committee, 
to provide the benefits to which participants 
and their beneficiaries are entitled under the 
plan. 

6.2 [OPTIONAL: INCLUDE WHERE 
EMPLOYEES CONTRIBUTE:!® Each eligi- 
ble employee who elects to be a participant 
shall agree, in his application for participa- 
tion, as follows: that, commencing with the 
date upon which he becomes a participant and 
continuing so long as he shall remain in the 


“This section has been so devised, that if employee con- 
tributions are involved in the plan, no other reference to 
contributions need be made in the agreement. Note the 
preeedure contemplated: that the company pays the par- 
ticipant’s share, in advance if necessary; then is repaid 
by the participant. 
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employ of the company, an amount equal 
to %17 of his compensation, as the same 
may become payable, shall not be paid to him 
by the company, provided, however: that the 
amounts withheld shall not exceed the amounts 
required to provide the benefits to which he 
will be entitled under this agreement; that 
such amounts so withheld shall represent the 
contributions of the participant toward the 
cost of the benefits provided for him herein 
and shall be applied in the following order: 
(1) to the cost of the life insurance bene- 
fits;18 (2) to the cost of other benefits; that 
by making such regular deductions, the com- 
pany shall reimburse itself to that extent for 
advances made by it to the trustee for the ac- 
count of the participant; and that, upon termin- 
ation of employment, each participant: shall 
repay to the company any such advances for 
which the company may not have been so re- 
imbursed. Having so agreed, on termination 
of employment, notwithstanding any provision 
contained in Paragraph 9.2 hereof, a termin- 
ated employee shall be entitled to receive from 
the trustee [ALFERNATIVE: the full amount 
of his own contributions to the trust plus in- 
terest at _....%] [ALTERNATIVE: that pro 
rata part of the reserve liability then attribut- 
able to him]. On the death of a participant, 
the death benefits paid shall in no event be less 
than the full amount of his own contributions 
plus interest at ____%. Likewise, on termina- 
tion of the trust, notwithstanding any pro- 
vision contained in Paragraph 13.2 hereof, be- 
fore giving effect to the purchases and distri- 
bution provided in such paragraph, the trustee 
shall refund to each then participant the full 
amount of his own contributions plus interest 
at __..%. Likewise, notwithstanding any pro- 
vision contained in Paragraph 14.2 hereof, the 
conditions thereof shall not restrict the pay- 
ment of any benefits provided by a partici- 
pant’s own contributions. ] 


"In some plans, where benefits are bracketed within cer- 
tain ranges of compensation, so that the ratios of benefit 
to compensation are not always uniform, a fixed ratio of 
contribution would be unsound. In such cases, the follow- 
ing substitute for “an amount equal to ............% of his 
compensation” is suggested: “fan amount appropriate to 
his benefits, as set forth in Paragraph 6.3.’’ Then, in a 
paragraph so numbered, set up a schedule showing the 
contributions according to compensation-benefit brackets. 


“This may be desirable where insurance is used because 
it makes clear that the employee is paying the cost of in- 
surance protection instead of the company. If the company 
paid, the amount disbursed for insurance protection would 
be taxable income to the employee. 


ARTICLE VII 
INVESTMENT OF CONTRIBUTIONS 


[ILLUSTRATIVE: WHOLLY-INVESTED:} 


7.1 The trustee shall receive, hold and man- 
age the trust fund in the manner and for the 
uses. and purposes herein provided. It is 
authorized in its discretion [OPTIONAL: sub- 
ject to the instructions of the committee] but 
not by way of limitation: 

(a) [ALTERNATIVE: RESTRICTED: 


To invest and reinvest the fund in [AL- 
TERNATIVE: any direct obligation of, or 
obligation fully guaranteed as to principal and 
interest by, the United States of America] 
[ALTERNATIVE: any investment in which 
[trustees] [life insurance companies] are by 
law authorized to invest trust funds], without 
regard to the proportion each such property 
or property of a similar character may bear 
to the entire amount of the fund.] 


[ALTERNATIVE: UNRESTRICTED: 


(a) To invest and reinvest the fund in any 
common or preferred stocks, bonds or other 
securities or properties [excluding] [includ- 
ing] securities of the company, whether or not™ 
the same be expressly authorized by law for 
the investment of trust funds, and without 
regard to the proportion each such property 
or property of a similar character may bear 
to the entire amount of the fund.] 


(b) To retain in cash or otherwise unpro- 
ductive of income so much of the fund as it 
may deem advisable. 


(c) To sell property held in the fund at 
either public or private sale for cash or on 
credit at such times as it may deem appropri- 
ate; to exchange such property; to grant op- 
tions for the purchase or exchange thereof. 

(d) To consent to and participate in any 
plan of reorganization, consolidation, merger, 
extension or other similar plan affecting prop- 
erty held in the fund; to consent to any con- 
tract, lease, mortgage, purchase, sale or other 
action by any corporation pursuant to any 
such plan; to accept and retain property issued 
under any such plan [OMIT IF UNRESTRICT- 
ED: even though it would not be eligible as 
a new investment under the provisions of 
subdivision (a) of this section]. 

(e) To deposit property held in the fund 
with any protective, reorganization or similar 
committee; to delegate discretionary power 
thereto and to pay its reasonable share of 


Complete Trust Service 
throughout Virginia 
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such committee’s expenses and compensation 
and any assessments levied with respect to 
any property so deposited. 

(f) To exercise all conversion and sub- 
scription rights pertaining to property held 
in the fund. 

(zg) To exercise all voting rights with re- 
spect to property held in the fund and in con- 
nection therewith to grant. proxies, discretion- 
ary or otherwise. 

(h) To cause securities and other property 
to be registered and held in the name of its 
nominee. 

(i) To borrow money from the company 
or from others, or to advance its own funds, 
for the purpose of the plan; for sums so 
borrowed or advanced to issue its promissory 
note as trustee and to secure repayment 
thereof by the pledging of securities held in 
the fund; and to pay or charge interest at a 
reasonable rate upon sums so borrowed or 
advanced. 

(j) Generally to do all such acts, execute 
all such instruments, take all such proceedings 
and exercise all such rights and privileges with 
relation to property constituting the trust 
fund as if the trustee were the absolute owner 
thereof. 


[ALTERNATIVE ILLUSTRATION: 
WHOLLY INSURED. ADD TO FOREGOING 
(AS 7.2 ET SEQ.) IF USE OF INSURANCE 
AS OPTIONAL OR PARTIAL INVEST- 
MENT CONTEMPLATED.] 


7.1 Upon the application of the committee, 
the trustee shall purchase from designated 
life insurance companies contracts of such 
kind and in such amounts as the committee 
may direct for the purpose of providing 
[OMIT IF WHOLLY INSURED: in whole 
or in part] the benefits to which the partici- 
pants severally shall be entitled according to 
Article IV of this agreement. 


7.2 The committee shall use as the stand- 
ard for measuring the amount of any contract 
for the benefit of a participant the amount 
payable under the option of settlement con- 
tained in such contract which guarantees 
monthly payments of the normal retirement 
benefit to which the participant is entitled 
under Article IV, beginning at normal retire- 
ment date and continuing during the lifetime 
of the participant [OPTIONAL: (but a min- 
imum of - such monthly payments to 
the participant and his designated beneficiar- 
ies]1® regardless of such other options of 
settlement as may be afforded by such con- 
tract and regardless of the possibility of pay- 
ments in the nature of dividends in excess of 


“The guaranteed minimum payment standard confcrms 
to common insurance company practice. However, if de- 
sired, a Life Annuity without Refund may be used as the 
standard, in which case the parenthetical phrase should be 
dropped. Note, that if the latter is-done, the participant 
may still have the right to elect certain optional settle- 
ments ; but the result will be to reduce his normal pension. 
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the amounts guaranteed under the option used 
as a standard. 


7.38 If at any time the assets of the trust 
fund, other than insurance contracts, shall be 
insufficient to pay the premiums on all con- 
tracts held for the participants, the trustee 
shall borrow proportionately on the security 
of all such contracts such amounts as may be 
necessary to pay the premiums then due there- 
on. Any dividend, refund or recovery received 
by the trustee upon any contract held by it 
hereunder shall be applied in the order fol- 
lowing: (1) proportionately to the payment of 
loans outstanding upon all contracts; (2) 
proportionately to the payment of premiums 
in the next succeeding years on all contracts 
held for all participants, which shall in cor- 
responding amounts reduce the premiums pay- 
able hereunder by the company during such 
years. 

7.4 All title in every contract purchased 
and held hereunder shall be vested in the 
trustee. 


ARTICLE VIII 


PAYMENT OF BENEFITS ON 
RETIREMENT 


8.1 When any participant shall reach his 
normal retirement date while in the employ 
of the company, and shall thereupon retire, 
he shall be entitled to the benefits provided for 
him in Article IV. With the approval of the 
company, a participant may remain in its 
employ after his normal retirement date; 
[ALTERNATIVE: but he shall not be entitled 
to the benefits provided for him herein until 
the termination of his employment with the 
company.] [ALTERNATIVE: he shall, never- 
theless, receive the benefits provided for him 
herein, commencing on his normal retirement 
date.] After his normal retirement date no 
additional benefits hereunder shall accrue be- 
cause of such further employment. 


8.2 Upon the retirement of a participant 
while in the employ of the company, the con- 
mittee shall certify that fact to the trustee, 
and shall certify also the benefits to which the 
participant and any beneficiary of the par- 
ticipant is entitled. Thereupon the trustee shall 
take such action as the committee shall direct 
to provide such benefits. Provided that the 
contracts held for the participant shall be 
sufficient to provide the benefits to which the 
participant is entitled, it shall be a full dis- 
charge of the duties hereunder of the com- 
mittee and the trustee if the trustee upon the 
committee’s instruction shall deliver all of 
such contracts to the participant with such en- 
dorsement as the participant shall select at 
any time prior to such delivery which shall 
assure to the participant either of the follow- 
ing: 

(a) Monthly payments by the issuing com- 
pany to the participant as long as he shall 
live, with or without guarantee of a minimum 
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number of payments or other refund pro- 
visions; or 

(b) Monthly payments by the issuing com- 
pany to the participant as long as he shall 
live, and after his death monthly payments of 
a like or smaller amount to such beneficiary 
as he shall have designated, during the life 
of such beneficiary. 

Upon such delivery, the participant shall 
look solely to the issuing companies for pay- 
ment of the stipulated benefits. The trustee 
nevertheless shall retain all title in the con- 
tracts for the purpose of controlling the dis- 
position of the proceeds thereof; but all re- 
quests by the pensioner for changes in the 
manner of the optional settlements or other 
dispositions of the proceeds which do not in- 
volve exhaustion of the proceeds within the 
lifetime of the pensioner shall be given effect 
by the trustee. 

8.3 If any participant shall retire with the 
consent of the company prior to his normal 
retirement age, the committee shall certify 
that fact to the trustee. Thereupon the trustee 
shall take such action as the committee shall 
direct to provide such proportionately re- 
duced benefits as [ALTERNATIVE: WHOL- 
LY INVESTED: may be actuarially deter- 
mined on the basis of the reserve liability at- 
tributable to him at the time of retirement, 
giving due consideration to his life expec- 
tancy] [ALTERNATIVE: WHOLLY IN- 
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SURED: IF OPTIONALLY OR PARTIALLY 
INSURED; JOIN WITH “or as’: may then 
be available to the participant according to the 
terms of. the contracts held for his account]. 
The participant may elect to defer the payment 
of benefits, in which event he may either: (a) 
continue to make such contributions to the 
trust fund as the committee may deem suffi- 
cient to enable him to receive the benefits to 
which he would be entitled had he remained in 
the company’s employ at an unchanged rate of 
compensation until his normal retirement date; 
or (b) make less contributions (with the insur- 
ance company’s consent) or (c) no contribu- 
tions, in either of which events he will receive, 
commencing on such deferred date as he may 
elect, such proportionately reduced benefits. as 
[ALTERNATIVE: WHOLLY INVESTED: 
may then be attributable actuarially to the re- 
serve liability attributable to him on such de- 
ferred date, giving due consideration to his life 
expectancy] [ALTERNATIVE: WHOLLY 
INSURED; IF OPTIONALLY OR PARTIAL- 
LY INSURED, JOIN WITH “or as”: may 
then be available to him under the contracts 
held for his account]. 


ARTICLE IX 


PAYMENT OF BENEFITS ON DEATH OR 
TERMINATION OF EMPLOYMENT 
BEFORE RETIREMENT 


9.1 ON DEATH: Upon the death of a par- 
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ticipant before retirement, or the death of a 
pensioner after retirement, the committee shall 
certify that fact to the trustee. Thereupon the 
trustee shall [ALTERNATIVE: WHOLLY 
INVESTED: pay the amount of the reserve 
liability attributable to him on the date of his 
death] [ALTERNATIVE: WHOLLY IN- 
SURED: IF OPTIONALLY OR PARTIALLY 
INSURED (SEE ALTERNATIVE 4.3) JOIN 
WITH “provided, however, that it shall first”: 
deliver all contracts held for the deceased par- 
ticipant or pensioner to the respective issuing 
companies with instructions to.pay the pro- 
ceeds] in the manner and to the beneficiary 
designated in accordance with Paragraph 5.5. 


9.2 ON TERMINATION OF EMPLOY- 
MENT BEFORE RETIREMENT: 


[ILLUSTRATIVE: WITH GRADUATED 
VESTING] 


If a participant shall for any cause, except 
retirement as herein contemplated, or death, 
cease to be employed by the company, the com- 
mittee shall certify that fact to the trustee. 
The terminated employee shall be entitled to 
receive29 from the trustee [OPTIONAL:?! but 
only on reaching his normal retirement date] 
that pro rata part of the [OPTIONAL:?! bene- 
fits (according to the practice of the issuing 
company) attributable to the] reserve liability 
then attributable to him as shall be determined 


*°Where personnel is subject to the Wage-Hour law, if 
any of the following options for current distribution of 
severance benefits should be used, the employer’s contribu- 
tions would be deemed wages for purposes of determining 
an employee’s hourly rate of pay and would be a factor 
in computing overtime pay (U. S. Dept. Labor, Wage & 
Hour Div. Release #1743 (2-12-42).) 


21These two options, taken together, permit deferment 
of benefits; although they have vested, to normal retire- 
ment date. Both should be included, or both omitted. 
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Photo shows first monthly retirement 
check paid recently under Union pension 
fund for employees of the Georgia Power 
Company, an affiliate of Commonwealth & 
Southern Company. This pension trust is a 
result of a successful strike in which, 
among other things, the employees de- 
manded benefits over and above those 
given under the pension plan set up by the 
Commonwealth & Southern. When the 
agreement was reached settling the strike, 
the officials of the Company recommended 
to the Union officials that a corporate in- 
stitution rather than individuals be named 
to supervise this special fund and Trust 
Company of Georgia (Atlanta) was select- 
ed as trustee. Local president Jess Walton 
is presenting the check while looking on 
next to him is R. L. McConnell of the Trust 
Company. 


by the number of years he had been a partici- 
pant?? in accordance with the following sched- 
ule: 


For the first [5] years of participation— 
Nothing 

Upon completion of [5] years of participa- 
tion—[25% ] 

Upon completion of each additional year of 
participation, an additional [5%] 

Upon completion of [20] years of participa- 
tion—100%. 


The [OPTIONAL:?3 pension committee shall 
authorize the trustee to offer all contracts not 
fully vested, according to the foregoing sched- 
ule, to the terminated employee for purchase 
at a price which shall be the difference between 
the vested cash values and the total cash values 
thereof; and the trustee shall assign and de- 
liver such contracts to the terminated employee 
upon due payment therefor. If payment is not 
so made, then the] unvested cash values of all 
contracts held for the terminated employee 
shall be collected by the trustee and shall be 
treated [OPTIONAL:?3 (and proceeds of the 
sales of contracts shall be similarly. treated) ] 


od 


as recoveries according to Paragraph 7.3. 


[OPTIONAL: ILLUSTRATIVE: 
9.3 ON DISABILITY:*4 Notwithstanding 


22S3ome planners object that vesting based on years of 
participation discriminates against employees older in age 
and service at the time of adoption of the plan. If term 
of employment is preferred as a base, substitute ‘‘full- 
time employee” for “participant” and ‘full-time employ- 
ment” for “participation.”’ 

23Include the second option bearing this footnote number 
if the first is included. 


*This section has been so devised, that if disability 
benefits are included in the plan, no other reference to 
disability need be made in the agreement. 
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graph 9.2, or elsewhere in this agreement, the 
following provisions shall apply in the event 
a participant shall cease to be employed by 
the company on account of disability: 


(a) Disability shall be established by (1) 
the certificate of a physician, selected by the 
participant and approved by the committee, 
that the participant, by reason of mental or 
physical disability, is incapable of further 
employment of the company; or (2) if the 
physician selected by the participant shall not 
be approved by the committee, by a majority 
of three physicians; one selected by the par- 
ticipant, one by the committee and the third 
by the two physicians selected by the par- 
ticipant and the committee. If the participant 
shall be incapable, by reason of his disability, 
of selecting a physician, such selection may 
be made on his behalf by the legal representa- 
tive, the spouse, a child, parent or other rela- 
tive by blood or marriage of the participant, 
or by the person or institution having care of 
the participant. At such reasonable times as 
the committee may require, a disabled pen- 
sioner shall submit to re-examination either 
by his own physician or by a physician selected 
by the committee, or by a third selected by 
the first two; and the ceasing of disability 
may be established by either of the means 
described in (1) and (2) above. 


(b) If by reason of disability, established 
as in (a) above, a participant shall cease to 
be employed by the company, the committee 
shall certify that fact to the trustee; and such 
disabled participant shall be entitled to receive 
from the trustee [ALTERNATIVE: WHOL- 
LY INVESTED: an amount equal to the re- 
serve liability then attributable to him] [AL- 
TERNATIVE: WHOLLY INSURED: IF OP- 
TIONALLY OR PARTIALLY INSURED, 
JOIN WITH “including”: the full cash value 
of all contracts held for him, or, at his option, 
to receive such contracts by assignment from 
the trustee]. Monies due a disabled pensioner 
hereunder shall be paid to him as follows: up to 

in a single payment; any excess 
over $ _ in such installments as the com- 
mittee may from time to time direct. 


We are desirous of 
purchasing all types of 


Silverware, from indi- 
vidual pieces to Entire 
Collections — also we 
invite inquiries as to our 
appraisal service. 
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(c) If disability shall cease to exist, and 
if the payments that have been received by 
the disabled pensioner exceed the payments 
due a terminated employee under Paragraph 
9.2, the committee is empowered to direct the 
trustee to discontinue such payments; but if 
the payments that have been received by the 
disabled pensioner are less than the payments 
due a terminated employee under Paragraph 
9.2, and the disabled participant does not re- 
enter the company’s employ, then the balance 
due him as a terminated employee shall be 
forthwith paid. If a disabled pensioner shall 
re-enter the company’s employ, he shall forth- 
with become again a participant; and any 
benefits that have accrued to him under the 
plan shall be restored to him, but only to the 
extent that the reserve liability then at- 
tributable to him, after credit is given for pay- 
ments made to him during his disability, is. 
able to provide such benefits.] 


ARTICLE X 


PROVISIONS RELATING TO THE 
TRUSTEE 


10.1 The trustee accepts the trust hereby 
created but only upon the express terms and 
conditions of this agreement, including the 
following: 

(a) Whenever in the administration of the 
plan a certification is required to be given 
to the trustee, or the trustee shall deem it 
necessary that a matter be proved prior to 
taking, suffering or omitting any action here- 
under, such certification shall be duly made 
and said matter may be deemed to be con- 
clusively proved by an instrument, delivered: 
to the trustee, signed in the name of the 
company, under its corporate seal, by its. 
President or a Vice President and by its 
Secretary or its Treasurer or an Assistant 
Secretary or an Assistant Treasurer; or (un- 
less the matter shall concern the authority of 
the committee) in the name of the committee 
by the Chairman or Secretary or an Assistant 
Secretary of the committee; but in its discre- 
tion the trustee may in lieu thereof accept 
other evidence of the matter or may require 
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such further evidence as to it may seem 
reasonable. The trustee shall be protected in 
acting upon any notice, resolution, order, 
certificate, opinion, telegram, letter or other 
document believed by the trustee to be gen- 
uine and to have been signed by the proper 
party or parties. 


(b) All monies received by the trustee 
under any provisions hereof may be deposited 
by the trustee in its banking department. The 
trustee shall be under no duty to invest any 
such monies except as prescribed in Article 
VII. The trustee shall not pay interest on any 
monies on deposit with it subject to the terms 
of this agreement. 

(c) The trustee may consult with legal 
counsel (who may be counsel for the com- 
pany) with respect to the construction of the 
“ trust agreement or its duties thereunder, or 
with respect to any legal proceeding or any 
question of law; and shall be fully protected 
with respect to any action taken or omitted 
by it in good faith pursuant to the advice of 
such counsel. 


(d) The trustee may make any payment 
required to be made by it hereunder by mailing 
its check in the amount thereof by first-class 
mail in a sealed envelope addressed to the per- 
son to whom such payment is to be made, ac- 
cording to the certification of the committee. 
The trustee shall not be required to make any 
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investigation to determine the identity or mail- 
ing address of any person entitled to benefits 
under this agreement and shall be entitled to 
withhold making payments or giving directions 
to issuing companies with respect to the pay- 
ment of benefits until the identity and mailing 
addresses of persons entitled to benefits are 
certified to it by the committee. In the event 
that any dispute shall arise as to the identity 
or rights of persons entitled to benefits hereun- 
der, the trustee may withhold payment of bene- 
fits until such dispute shall have been deter- 
mined by arbitration or by a court of com- 
petent jurisdiction or shall have been settled by 
written stipulation of the parties concerned. 


(e) The trustee shall receive for its ser- 
vices certain compensation which the company 
separately has agreed to pay; and it shall 
have a lien on the trust fund for such com- 
pensation until it has been paid by the com- 
pany. The expenses of the trustee in its ad- 
ministration of the trust shall be charged to 
the trust fund [;OPTIONAL: but the company 
agrees to reimburse the trust fund for such 
expenses ]. 


(f) The trustee shall keep full records of 
its administration of the trust, which the 
committee shall have the right to examine at 
any time during the trustee’s regular business 
hours. Within [90] days following each anni- 
versary date the trustee will furnish the com- 
mittee with a statement of its account during 
the year ending on such anniversary date; and 
the comittee shall promptly notify the 
trustee in writing of its approval or disap- 
proval thereof. Failure by the committee to 
disapprove within [60] days after its receipt 
of any such statement shall be considered an 
approval thereof. The approval by the com- 
mittee of any statement of account shall be 
binding, as to all matters embraced in the 
statement, on all parties to this agreement and 
on all participants, to the same extent as if 
the account of the trustee had been settled by 
judgment or decree in an action for a judicial 
settlement of its accounts in a court of com- 
petent jurisdiction in which the trustee, the 
company, the committee and all persons having 
or claiming any interest in the trust fund were 
parties; provided, however, that nothing here- 
in contained shall deprive the trustee of its 
right to have its accounts judicially settled if 
it so desires. 


(g) The trustee is authorized to accept, 
compromise or otherwise settle any obligation 
or liability due to or from it as trustee here- 
under, including any claim that may be assert- 
ed for taxes under present or future laws; 
or to enforce or contest the same by appropri- 
ate legal proceedings; but it shall not be re- 
quired to institute or continue litigation unless 
it is in possession of funds suitable for that 
purpose or unless it has been indemnified to 
its satisfaction. against its counsel fees and 
all other expenses and liabilities to which it 
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may in its judgment be subjected by such 
action; provided further, that the trustee shall 
be entitled, out of the recoveries of any litiga- 
tion, to reimbursement for its expenses in 
connection therewith. 


(h) A third party dealing with the trustee 
shall not be required to make any inquiry 
whether the committee has instructed the 
trustee, or the trustee is otherwise authorized, 
to take or omit any action; or to follow the 
application by the trustee of any money or 
property which may be paid or delivered to 
the trustee. 


(i) The trustee shall use ordinary care and 
reasonable diligence in the exercise of its 
powers and the performance of its duties 
hereunder; it shall not be liable for any action 
taken or omitted upon the instruction of the 
committee; or, in the absence of such instruc- 
tions, for the omission of any action as to 
which the committee is required or authorized 
to instruct it under Article III; or for any 
mistake or judgment or other action made, 
taken or omitted by it in good faith; or for 
any failure of contributions to meet pension 
or other liabilities under the plan; or for any 
loss, unless resulting from its own wilful mis- 
conduct or gross neglect; and it shall not be 
required to give any bond or other security 
for the faithful performance of its duties 
hereunder. If at any time the committee should 
fail to give instructions to the trustee as herein 
provided for, the trustee may act and shall 
be protected in acting, without such instruc- 
tions, as in its discretion seems appropriate 
and advisable under the circumstances for the 
carrying out of the purposes of this agreement. 


(j) The trustee is hereby authorized to 
execute all necessary receipts and releases to 
the issuing companies concerned, and shall be 
under the duty, upon being advised by the com- 
mittee that the proceeds of any contracts have 
become payable, to give reasonable assistance 
to the beneficiaries designated therein in col- 
lecting such sums as may appear to be due. 
The trustee shall have no responsibility for the 
form, genuineness, validity, sufficiency or ef- 
fect of any contract at any time included in the 
trust, or for any act of the company, the com- 
mittee, a participant or any other person which 
may render any such contract void, or for the 
failure of any issuing company to pay the pro- 
ceeds of any such contract as and when the 
same shall become payable, or for any delay 
occasioned by reason of any provision contained 
in any such contract, or for the refusal of any 
issuing company to take any action requested 
by the trustee, or if for any reason whatsoever 
(save for the trustee’s own wilful misconduct 
or gross neglect) any contract shall lapse or 
otherwise become uncollectible. 

10.2 (a) The trustee may resign at any 
time upon delivering to the Chairman or Sec- 
retary of the board of directors of the com- 
pany a written notice of its resignation, to 
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take effect not less than [30] days after the 
delivery thereof, unless such notice shall be 
waived. 


(b) Any trustee appointed hereunder may 
be removed by resolution of the board of direc- 
tors of the company and by delivery of a 
certified copy of such resolution to the trustee, 
together with written notice of removal, to 
take effect at a date specified therein, which 
shall not be less than [30] days after delivery 
of such notice to the trustee, unless such 
notice shall be waived; provided that no 
removal of a trustee shall become effective: 
until a successor trustee has been appointed, 
as hereinafter provided, to: which the trustee: 
may transfer and deliver the trust fund. 


(c) In case of the resignation or removal 
of the trustee, the trustee shall have the right. 
to a settlement of its accounts, which may be 
made at the option of the trustee either (1) 
by judicial settlement in an action instituted 
by the trustee in a court of competent juris-- 
diction; or (2) by agreement of settlement 
between the trustee, the company and the com- 
mittee. 


(d) Upon such settlement the trustee shall’ 
transfer to the successor trustee the trust 
fund as it may then be constituted, and true- 
copies of such of its records as relate to the 
trust; and shall execute all documents neces- 
sary for transferring the assets of the trust; 
and the trustee shall thereupon be discharged’ 
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from further accountability for all matters 
embraced in its settlement. 


(e) The company covenants that it will, 
upon its receipt or giving of notice of the 
resignation or removal of a trustee, forthwith 
appoint, by resolution of the board of directors 
of the company, a bank or trust company 
organized under the laws of the United States, 
or of a State thereof, as successor trustee. Any 
successor trustee so appointed may qualify as 
such by executing, acknowledging and deliver- 
ing to the Chairman or Secretary of the board 
of directors of the company, and to the re- 
signing or removed trustee, an instrument 
accepting such appointment; and upon de- 
livery to it of the trust fund such successor, 
without further act, shall become vested with 
all the estate, rights, powers, discretion and 
duties of its predecessor trustee with like 
effect as if originally named as trustee herein. 


10.3 In any action or other judicial pro- 
ceeding affecting the trust, it shall be neces- 
‘sary to join as parties only the trustee, the 
company and the committee. 


ARTICLE Xi 


PROVISIONS RELATING TO ISSUING 
COMPANIES 


11.1 No insurance company which may is- 
sue any contract upon the application of the 
committee shall be required to take or permit 
any action contrary to the provisions of such 
contract; or be bound to allow any benefit or 
privilege to any person interested in any con- 
tract it has issued which is not provided in such 
contract; or be deemed to be a party to this 
agreement for any purpose; or be responsible 
for the validity of this agreement; or be re- 
quired to look into the terms of this agreement 
or question any act of the committee or trustee 
hereunder; or be required to see that any 
saction of the committee or trustee is authorized 
by this agreement. Any such issuing company 
shall be fully discharged from any and all li- 
ability for any amount paid to the trustee, or in 
accordance with its direction; and no issuing 
company shall be obligated to see to the appli- 
cation of any monies so paid by it. Any such 
issuing company shall be fully protected in 
taking. or permitting any action on the faith of 
any instrument executed by the committee in 
its name as committee, or by the trustee in its 
name as trustee, and shall incur no liability for 
:s0 doing. 


ARTICLE XIl 


RIGHTS OF COMPANY TO DISCONTINUE 
OR AMEND 


12.1 It is the expectation of the company 
‘that it will continue this pension plan and the 
‘payment of its contributions hereunder in- 
definitely; but continuance of the plan is not 
assumed as a contractual obligation of the 
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company; and the right is reserved by the com- 
pany at any time to reduce, suspend or dis- 
continue its contributions hereunder. 


12.2 Except as herein limited, the company 
shall have the right to amend this agreement 
at any time to any extent that it may deem 
advisable. Such amendment shall be stated 
in an instrument in writing, executed by the 
company as prescribed in Paragraph 10.1(a). 
Upon delivery of such instrument to the trus- 
tee, this agreement shall be deemed to have 
been amended in the manner therein set forth, 
and all participants shall be bound thereby, 
PROVIDED, HOWEVER: 


(a) That no amendment shall increase the 
duties or liabilities of the trustee or the com- 
mittee without their respective written con- 
sents; 

(b) That no amendment shall have the ef- 
fect of vesting in the company any interest in 
or control over any contracts issued pursuant 
hereto or any other property subject to the 
terms of this trust; 


(c) That no amendment ‘shall have any 
retroactive effect so as to deprive any partici- 
pant of any benefit already accrued; provided, 
however, that any amendment may be made 
retroactively which is necessary to bring the 
plan into conformity with governmental regu- 
lations in order to qualify the plan for tax 
exemptions. 


ARTICLE XIII 
TERMINATION OF TRUST 


13.1 This trust shall terminate upon the 
happening of any of the following events: 


(a) Legal adjudication of the company as 
bankrupt; a general assignment by the com- 
pany to or for the benefit of its creditors; or 
dissolution of the company. 

(b) [ALTERNATIVE: WHOLLY IN- 
SURED: Lapse of all contracts held by the 
trustee through failure of the company to pay 
premiums and exhaustion of all rights to bor- 
row under the policies.] 


(b) [ALTERNATIVE: WHOLLY _IN- 
VESTED OR OPTIONALLY OR PARTIAL- 
LY INSURED: Failure by the company to 
make its contributions as required by Article 
VI, for more than [2] successive years, meas- 
ured by anniversary dates.] 

(c) Discontinuance by the company upon 
notice delivered to the trustee, executed by the 
company as prescribed in Paragraph 10.1(a). 


(d) [OPTIONAL: IN STATES WHERE 
THERE IS NO STATUTORY EXEMPTION 
FROM OPERATION OF THE COMMON 
LAW RULE AGAINST PERPETUITIES: 
Upon the expiration of twenty-one years after 
the death of the last surviving participant or 
beneficiary who was living on the date of execu- 
tion of this agreement. ] 

13.2 Upon any such termination the trustee 
shall transfer to each participant, [OPTION- 
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AL: to each terminated employee for whose 
benefit contracts may be held,]| to each pension- 
er and to each beneficiary of a deceased pen- 
sioner, by suitable instrument of transfer and 
delivery thereof, all contracts held for his ac- 
count; and shall release to all such transferees 
such incidents of ownership as the trustee may 
have in their respective contracts. The trustee 
shall, with reasonable promptness, liquidate all 
assets remaining in the trust fund and, after 
deducting its reasonable compensation and es- 
timated expenses for the liquidation and dis- 
tribution thereof, (1) purchase?6 such insur- 
ance or annuity contracts as may be necessary 
to assure to all then pensioners and benefici- 
aries of then deceased pensioners full payment 
of the benefits to which they are entitled, but 
only to the extent that such assurance has not 
been obtained by contracts previously pur- 
chased; [OPTIONAL:27 (2) pay to each then 
terminated employee for whom the payment of 
benefits may have been deferred pending the 
reaching of his normal retirement date, the full 
amount of the reserve liability then attribut- 
able to him; and (3)] [and (2)] distribute the 
net balance of the trust fund among the then 
unretired participants in the manner follow- 
ing: to each participant in the ratio that the 
reserve liability then attributable to him bears 
to the total reserve liability under the plan. 
Such distribution having been made, the trus- 
tee shall be discharged from all obligation in 
the trust and no participant shall have any 
further right or claim therein. 


13.3. Notwithstanding any provisions in this 
agreement to the contrary, upon termination 
of the trust, but only after all liabilities under 
the plan have been satisfied, the company shall 
be entitled to any balance of the net assets of 


“This option ties to the options for deferred benefits in 
9.2. (See footnotes 21 and 27.) 


*Ideally, to assure the most equitable apportionment 
between pensioners, participants and beneficiaries, the 
actuarial policy should be to fund benefits by the time 
retirement age is reached, so that current participants, 
upon terminaticn, need not be penalized by use of contri- 
butions made on their behalf in the purchase of future 
benefits for existing pensioners and beneficiaries. 


“This, like footnote 25, ties to the option for deferred 
benefits in 9.2. (See footnote 21.) 
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the trust fund which shall remain by reason of 
[OMIT IF WHOLLY INSURED: erroneous 
actuarial computations or] over-payment of 
premiums on contracts during the life of the 
trust. 


ARTICLE XIV 


PROVISIONS TO PREVENT 
DISCRIMINATION 


14.1 Notwithstanding any provisions in this 
agreement to the contrary, during the first ten 
years after the effective date hereof, the bene- 
fits provided by the company’s contributions for 
participants whose annual benefit provided by 
such contributions will exceed $1,500, but ap- 
plicable only to the twenty-five highest paid 
employees as of the time of establishment of 
the plan (including any such high-paid em- 
ployees who are not participants at that time 
but may later become participants) shall be 
subject to the following conditions: 


14.2 (a) Such benefits shall be paid in full 
which have been provided by the company’s 
contributions not exceeding the larger of the 
following amounts: 

(1) $20,000; or 

(2) An amount equal to 20% of the first 

$50,000 of the participant’s average 
regular annual compensation multiplied 
by the number of years since the effec- 
tive date of this agreement. 


(b) If the plan is terminated or the full 
current costs thereof have not been met at any 
time within ten years after the effective date, 
the benefits which any of the participants de- 
scribed in 14.1 may receive from the company’s 
contributions shall not exceed the benefits set 
forth in (a) herein. 

(c) Ifa participant described in 14.1 leaves 
the employ of the company or withdraws from 
participation in the plan when the full current 
costs have been met, the benefits which he may 
receive from the company’s contributions shall 
not at any time, within the first ten years after 
the effective date, exceed the benefits set forth 
in (a) herein. 

(d) These conditions shall not restrict the 
full payment of any insurance, death or sur- 


INSURED SAVINGS — LIBERAL DIVIDENDS 


Legal for Trust Accounts 


Open an account by mail with — 


GEORGIA’S OLDEST FEDERAL 


FULTON COUNTY FEDERAL SAVINGS & LOAN ASSN. 
Ground floor Trust Co. of Georgia Bld’g 

Atlanta, Georgia 

WILLIAM M. SCURRY, President 
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vivor’s benefits on behalf of a participant who 
dies while the plan is in full effect and its full 
current costs have been met. 


(e) These conditions shall not restrict the 
current payment of full retirement benefits 
called for by the plan for any retired partici- 
pant while the plan is in full effect and its full 
current costs have been met. 


(f) In the event of termination of the plan 
within ten years after the effective date, dis- 
tributions to then unretired participants other 
than the participants described in 14.1 shall in- 
clude an equitable apportionment among such 
other participants of all excess benefits pur- 
chased by company contributions for the par- 
ticipants described in 14.1, in the manner fol- 
lowing: to each such other participant in the 
ratio that the reserve liability then attributable 
to him bears to the total reserve liability un- 
der the plan. 


14.3 Notwithstanding any provisions in this 
agreement to the contrary, the annual contri- 
bution by the company for the benefit of par- 
ticipants owning directly (or indirectly through 
ownership by the participant’s spouse or minor 
lineal descendants) more than 10% of the vot- 
ing stock of the company, shall be limited in 
the aggregate to 30% of the company’s total 
annual contribution. 


ARTICLE XV 
MISCELLANEOUS 


15.1 Participation in this plan shall not 
give any employee the right to be retained in 
the company’s employ, or any right or interest 
in this trust other than is herein provided. 

15.2 Any payment to any participant, or to 
his legal representative or beneficiary, in ac- 
cordance with the provisions of this agreement, 
shall to the extent thereof be in full satisfac- 
tion of all claims hereunder against the trus- 
tee, the committee and the company, any of 
whom may require such participant, legal 
representative or beneficiary, as a condition 
precedent to such payment, to execute a receipt 
and release therefor in such form as shall be 
determined by the trustee, the committee or 
the company, as the case may be. 


15.3 The headings and sub-headings in this 
agreement are inserted for convenience of ref- 
erence only and are not to be considered in con- 
struction of the provisions hereof. 

15.4 This agreement has been executed in 


counterparts, each of which shall be 
deemed an original, and said counterparts shall 
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constitute but one and the same instrument, 
which may be sufficiently evidenced by any one 
counterpart. 

15.5 This agreement and the trust hereby 
created shall be construed, administered and 
governed in all respects under and by the laws 
Gn Gre re er en es 

IN WITNESS WHEREOF, the company 
and the trustee have caused these presents to 
be executed by their duly authorized officers 
and their corporate seals to be hereunto affixed 
the day and date first above written. 


A. B. C. INC. 
ATTEST: 


ATTEST: 


Bank Pension Fund Extended 


HE New York State Bankers Retirement 
System is being broadened to national 
scope as a result of the appointment of the 
Bankers Trust Company’s trust department as 
administering agent of the fund. Heretofore 
benefits of the system have been limited to 
banks of New York State and to a few in Con- 
necticut and Pennsylvania. 

The system, which is the largest self-admin- 
istered pension trust in the commercial bank- 
ing field, was organized in 1939. Designed to 
include in its membership many smal] banking 
institutions which, because of their size, could 
not have qualified for a separate pension plan, 
it provides for retirement at the age of 65 
and disability benefits for officers and em- 
ployees. 

Operation of the system is based on a trust 
fund through which benefits are financed 

The fund totaled $1,175,000 in June and is 
subject to the supervision of the State Super- 
intendent of Insurance. 


ABA Dates 


The Mid-winter Trust Conference of the 
American Bankers Association will be held in 
New York City February 2-5. The southern 
conference of trust officers, resumed after a 
lapse of many years, will be held in May, 
the place to be announced later. 


STAMP COLLECTIONS 


Advice available for the disposition of stamp collections. 


AUCTION SALES — PRIVATE TREATY — CASH PURCHASE 


(Appraisals a specialty) 


EDSON J. 
500 FIFTH AVENUE 


(Licensed Auctioneer) 


FIFIELD 
NEW YORK 18, N. Y. 
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STATE AND FEDERAL TAXATION, 1945-46 


Committee Report 


WALTER L. NOSSAMAN 
Brady & Nossaman, Los Angeles; Committee Chairman 


J. Inheritance Tax Matters Affecting Two or 
More States 


(1) Exemption, reciprocal or otherwise, of 
intangibles belonging to nonresidents. After 
some fifty years of education, to which the 
American Bar Association has contributed its 
full share, this problem has ceased to be of 
practical importance. Georgia is now the only 
state not providing for reciprocal or other ex- 
emption. In the absence of further develop- 
ments not now anticipated, this matter, so 
important in the past, may be regarded as 
having principally a historical interest, and 
as furnishing the occasion for a remarkable 
series of decisions of the Supreme Court. Un- 
popular as the concept of multiple taxation 
is, it seems plain that there was never any 
constitutional objection to taxing the succes- 
sion of any kind of property, wherever it may 
be found. The common law maxim, mobilia 
sequuntur personam, was not written into the 
Constitution. 


A caveat should be noted here. The exemp- 
tion of the intangibles of nonresidents from 
local inheritance taxation does not necessarily 
solve all problems of taxation affecting trusts 
created by nonresidents, or property having a 
business situs at a place other than the dom- 
icile. For a discussion of these matters, see 
Land, Trusts in the Conflict of Laws, Sec. 
50.3; Nossaman, Trust Administration and 
Taxation, Sec. 710. 


Although the problem of double inheritance 
taxation has been practically solved as regards 
our states, the tax laws of the Canadian 
Provinces (not affected by the recent Conven- 
tion between the United States and Canada) 
are a source of expense and irritation in the 
settlement of American estates, to such an 
extreme as to suggest caution on the part of 
residents of this country in investing in 
Canadian securities. 


(2) Exemption, reciprocal or otherwise, 
of gifts for charitable purposes. According to 
C.C.H. Inheritance, Estate & Gift Tax Ser- 
vice (State), Par. 12,020, the only jurisdic- 
tions which do not allow any exemption what- 
Soever of gifts for charitable purposes are 
Alaska, Louisiana, Michigan, Montana, Ne- 
braska, New Hampshire, Oklahoma, Pennsyl- 
vania, Philippine Islands, Puerto Rico and 
South Dakota. In addition to these, some states 
qualify the exemption to such an extent as to 
render it of little or no practical value. 


A member of the Committee is working on a 
monograph intended to cover the entire field 


of exemption of charitable gifts from estate, 
inheritance, gift and income taxation, state 
and federal. 


(3) Means of resolving conflicts as to 
domicile. Only six states (California, Dela- 
ware, Massachusetts, New Jersey, New York 
and Pennsylvania) have enacted statutes pro- 
viding for compromise of conflicting claims as 
to domicile. The Committee again expresses the 
opinion that the matter should be resolved by 
federal legislation, denying credit for state 
inheritance taxes to those states which fail 
to agree to refer domiciliary conflicts to some 
designated tribunal, for example, the Tax 
Court of the United States. 


II. Estate Taxes 


(1) Contemplation of death. Allen v. Trust 
Co. of Georgia, 326 U.S. 630, (1946; re- 
linquishment of power to amend held not in 
contemplation of death under facts, though 
motive was to save death duties). Cf. Vander- 
lip v. Commissioner, 155 F. 2d 152 (C.C.A. 2, 
1946; gift of insurance policies motivated 
solely by desire to avoid estate taxes). In Pate 
v. Commissioner, 149 F. 2d 669 (C.C.A. 8) a 
transfer to carry out an agreement to make 
testamentary disposition in favor of the 
grantee was held to be in contemplation of 
death. 


(2) Possibility of reverter. (a) Generally. 
In an effort to clarify the application of the 
doctrine of Helvering v. Hallock, 309 U.S. 
106 (1940), the Commissioner of Internal Rev- 
enue, on May 1, 1946, promulgated T.D. 5512 
defining the circumstances under which prop- 
erty transferred during lifetime (other than 
by bona fide sale for an adequate and full con- 
sideration in money or money’s worth) is 
includible in a decedent’s estate. There must 
be a conjunction of two circumstances. Such 
property is to be included if— 


“(a) possession or enjoyment of the trans- 
‘ferred interest can be obtained only by 
beneficiaries who must survive the de- 
cedent, and 


the decedent or his estate possesses 
any right or interest in the property 
(whether arising by the express terms 
of the instrument of transfer or other- 
wise).” 


Nine illustrative situations are included to 
indicate the application of the rule. Experience 
already indicates that revenue agents are fol- 
lowing closely the rule and the examples given. 
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On possibility of reverter generally, see 
Spencer, A Common Sense Rule for Hallock 
Cases, 59 Harv. L.R. 43 (1945); Note (Mark 
H. Johnson), 1 Tax Law Rev. 95 (1945); Alex- 
ander, Possibilities of Reacquisition and the 
Federal Estate Ttax, 1 Tax Law Rev. 291 
(1946); Note (Eisenstein), 1 Tax Law Rev. 
430 (1946). 


(b) Outstanding life estates. The test of 
includibility is whether the life tenant needs 
to survive the decedent in order to obtain pos- 
session or enjoyment of life estate. On point 
that if tax is to be avoided, life tenant must 
obtain no added certainty of enjoyment by the 
death of the grantor, see Dominick v. Com- 
missioner, 152 F. 2d 843 (C.C.A. 2, 1946); 
Weadock v. Kavanagh, (C.C.A. 6, 1945); Es- 
tate of Arthur Sinclair, 6 T.C. —— (1946); 
Note, 159 A.L.R. 233. 


(c) Reversion by operation of law. Two re- 
cent cases hold the Hallock doctrine applicable 
to a possibiltiy of reversion by operation of 
law. Comm. v. Bank of California (Girvin Es- 
tate), (C.C.A. 9, 1946); Comm. v. Bayne’s 
Estate, 155 F. 2d 475 (C.C.A. 2, 1946). It is 
believed that this conclusion is not to be too 
readily accepted. See Comm. v. Kellogg, 119 F. 
2d 54 (C.C.A. 3, 1941). 


(d) Remoteness of possibility of reverter. 
This is regarded as immaterial in Gallois v. 
Commissioner, 152 F. 2d 81 (C.C.A. 9, 1945), 
cert. den. Apr. 1, 1946. Cf. Estate of John H. 


Eckhardt, 5 T.C. 673 (1945); Estate of Nelson 
C. Denney, C.C.H. Dec. 14,896(M) (Dec. 17, 
1945). 


(3) Control over or 
economic benefits. 

(a) Acceleration of distribution. A retain- 
ed power to accelerate distributions under a 
trust must be so limited as to affect only the 
time of enjoyment, and not, by acceleration, 
to terminate contingencies which may defeat 
the beneficiaries’ right of enjoyment. Comm. 
v. Estate of Holmes, 90 L. ed. Adv. Ops. 211 
(1946). 

(b) Retained right to borrow from trust 
renders trust includible. Gordon M. Mather, 
5 T.C. 1001 (1945; app.). 

(c) Right of invasion by trustee for 
grantor’s benefit. Held to render a transfer 
taxable, in Malcolm D. Champlin (Orndorff 
Estate), 6 T.C. 280 (1946). 

(d) Reservation of power to determine 
whether money received is principal or in- 
come, held unobjectionable in Estate of George 
F. Fiske, C.C.H. Dec. 14,964(M) (T.C., Jan. 
21, 1946). 

(4) Community property. 

In Fernandez v. Wiener and United States 
v. Rompel, 326 U.S. 340 and 367 (1945) the 
Supreme Court held that the entire community 
property was to be included in the decedent 
husband’s gross estate, overriding various con- 


rights retained in 
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stitutional objections made to the 1942 amend- 
ment to Section 811(e) of the Internal Revenue 
Code. 

(5) Powers of appointment. 

(a) Release or exercise of powers of ap- 
pointment, The time for tax free release of 
powers was extended to and including June 
30, 1947, by joint resolution of May 29, 1946. 
Applying the doctrine of Rogers v. Helver- 
ing, 320 U.S. 410 (1945) a state case held 
that any substantial departure through exer- 
cise of the power from the limitations over 
upon default of appointment is taxable. Re 
Rogers’ Estate, 269 App. Div. 551, 56 N.Y.S. 
2d 289 (1945). 

(b) Conditional exercise of power. An ex- 
ercise of a power made contingent upon a con- 
dition or event which does not occur is no 
exercise. Estate of Edith Fitz, C.C.H. Dee. 
14,823(M) (T.C., Oct. 24, 1945). 

(6) Life insurance. 

Possibility of reverter. Fact that reversion- 
ary right is retained by insured contingent on 
surviving the beneficiary subjects to taxation 
even though beneficiary has all incidents of 
ownership and survives the insured. Goldstone 
v. United States, 325 U.S. 687 (1945), follow- 
ed in United States v. Tonkin, 150 F. 2d 531 
(C.C.A. 2, 1945), cert. den. This case also 
deals with the purchase of a combination in- 
surance and annuity contract as a transfer in 
contemplation of death. In Hook v. Commis- 
sioner, 152 F. 2d 574 (C.C.A. 8, 1945), it was 
held immaterial that the regulations in force 
at decedent’s death provided for exclusion of 
reversionary interests. 


(7) Valuation. 


Regulations (Regs. 105, Sec. 81.10(i) re- 
quiring annuity, life, remainder, or reversion- 
ary interests to be discounted on a 4% com- 
pounded basis inapplicable where the arbi- 
trarily assumed rate of return was at var- 
iance with the facts. Hanley v. United States, 
63 F. Supp. 73 (Ct. of Cls., 1945). 


(8) Deductions for charitable uses. 


Uncertainty of the charitable remainder 
coming into existence results in disallowance 
of deduction. Estate of John W. Holmes, 5 
T.C. 1289 (1945; power of trustees to invade 
principal) ; Estate of Nathan P. Cutler, 5 T.C. 
1304 (1945; similar). Uncertainty may result 
from a vague authority, unresponsive to 
definite legal restrictions, to expend principal 
for the benefit of the life beneficiary. Jndus- 
trial Trust Co. (Hahn Estate) v. Comm. 152 
F. 2d 592 (C.C.A. 1, 1945; trustees author- 
ized to expend principal for “comfort and 
pleasure” of the widow); De Castro’s Estate 
v. Comm., 155 F. 2d 254 (C.C.A. 2, 1946; 
trustee given discretion to apply principal to 
provide amply for widow’s needs). 

Possibility of use for life beneficiary’s needs 
will not destroy deduction when all reasonable 
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probabilities point to sufficiency of income. 
Estate of Edwin E. Jack, 6 T.C. 241 (1946); 
Estate of James M. Schoonmaker, 6 T.C. 404 
(1946). 

Where it is uncertain what the amount of 
the charitable remainder is, or whether it will 
ever come into existence at all, the rules now 
followed, as exemplified in Merchants National 
Bank v. Comm., 320 U.S. 256, 88 L. ed. 35, and 
in Reg. 105, Sec. 81.44, are unsatisfactory, 
leading frequently to the imposition of a tax, 
where none or a lesser tax should be imposed. 
It has been suggested that an amendment to 
Section 812(d) of the Internal Revenue Code 
may well be considered which would make the 
tax and its amount dependent upon the event. 
A principle adopted in New York (Laws 1925, 
Chap. 144) is suggested as illustrative of 
possibilities, although not necessarily present- 
ing a final solution. Applying the principle of 
this statute to the instant problem would mean 
that the highest possible tax would be tenta- 
tively imposed upon the transfer, the charitable 
exemption being, for this purpose, correspond- 
ingly diminished. This tax, instead of being 
paid into the Treasury, could be secured in 
some proper manner, for example by a deposit 
of government bonds. Upon termination of 
the trust, the definitive tax would be assessed, 
and the security or whatever part thereof is 
not required for the payment of the tax could 
be released. 


An alternative solution suggested is to im- 
pose a tax on the value of the income bene- 
ficiary’s interest and suspend the tax on the 
balance of the fund which might pass to 
charity, making provision for increasing the 
levy as and when invasions are made for the 
benefit of the equitable life tenant. The assess- 
ment on invasions might be deferred, but in 
that event would have to be secured by bond or 
by a deposit of securities. 

Where the rule of Ithaca Trust Co. v. United 
States, 279 U.S. 151, can be invoked, it should 
continue applicable. We do not suggest modi- 
fication of that rule. 

(9) Disclaimer. 

The 1942 amendment to Section 812(d), 
I.R.C., permitting deduction where there is a 
disclaimer by legatees, applied in Estate of 
James M. Schoonmaker, 6 T.C. 404 (1946; re- 
nunciation by widow of right of invasion of 
corpus). 


Ill. Gift Taxes 


(1) Release of powers of appointment. 


Time for tax free release extended to June 
30, 1947, by joint resolution of May 29, 1946. 


(2) Valuation. 


(a) Large blocks. Two instructive cases 
are Groff v. Munford, 150 F 2d 825 (C.CA. 2, 
1945); Richardson v. Comm., 151 F. 2d 102 
(C.C.A. 2, 1945), cert. den. 
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(b) Restrictive agreements. Spitzer v. 
Comm., 153 F. 2d 697 (C.C.A. 8, 1946) ; James 
v. Comm., 148 F. 2d 286 (C.C.A. 2, 1945). 


(3) Valuation of unlisted securities. 


Section 811(k) of the Estate Tax Law, relat- 
ing to the valuation of unlisted securities, has 
no counterpart in the Gift Tax law. Such a 
provision respecting inter vivos gifts would 
promote a desirable correlation between the 
estate and gift tax statutes, these enactments 
being in pari materia, to be governed, there- 
fore, by as nearly identical provisions as their 
inherent differences permit. We suggest the 
addition of the following subsection, either as 
subsection (f) of Section 1000 of the Internal 
Revenue Code, or as part of Section 1005. 


Valuation of Unlisted Stock and Secur- 
ities.—In the case of stock and securities 
of a corporation the value of which by rea- 
son of their not being listed on an exchange 
and by reason of the absence of sales there- 
of, cannot be determined with reference to 
bid and asked prices or with reference to 
sales prices, the value thereof shall be de- 
termined taking into consideration, in ad- 
dition to all other factors, the value of 
stock or securities of corporations engaged 
in the same or a similar line of business 
which are listed on an exchange. 


HELPFUL HINTS FOR 
TAX - CONTROL 


($2.25 postpaid) 


Over 60 tax saving suggestions, of interest 
to bank officers, accountants, attorneys and all 
taxpayers. 

A partial list, with brief explanations, of 
elections, alternative business courses, and op- 
tional tax treatments, which, if overlooked or 
wrongly exercised, may possibly increase a tax, 
or incur one that is properly avoidable. Use of 
this list, with a little study and proper han- 
dling of transactions and returns, may result 
in substantial tax savings. 


TAX SAVING THROUGH 
INCORPORATING 


($2.15 postpaid) 


A timely 7-page analysis, for attorneys, ac- 
countants, bank officers and businessmen 
(compiled by a C.P.A., and Bar Association 
lecturer on taxation) containing illuminating 
examples of possible savings, tax explanations 
and tables, also warnings of pitfalls. 

BOTH REPORTS (also attractive month- 
ly and weekly withholding chart) for com- 
bined price $4.00. (Enclose check, please.) 


TAX PUBLICATIONS COMPANY, Dept. C 
53 State Street Boston 9, Mass. 
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(4) Valuation of gifts not to be revised 
after expiration of statutory period. 


The Commissioner has attempted, after the 
expiration of the Statute of Limitations, to 
alter the valuation placed by the taxpayer 
on property transferred. This may have the 
effect of creating a deficiency on a subsequent 
return. The purpose behind the period of 
limitations is to enable the donor to rely on a 
reasonably prompt audit and raising of objec- 
tions, if there are any. In the absence of fraud, 
after the expiration of the statutory limitation 
period, the taxpayer should not be plagued by 
the possibility of his appraisal being upset. 
It seems to be the clear intent of Section 1016 
that the taxpayer, except for fraud, is fully 
protected when the period of limitations has 
run. This should carry the consequence that 
the right of the Treasury to reappraise the 
gift is extinguished at the same time. 


The Commissioner takes the position that, 
for the purpose of placing a subsequent gift 
in a higher bracket, he may, subsequent to the 
limitation period, revise the valuation of 
previously transferred property. The result 
is virtually tantamount to extending the pe- 
riod for the duration of the elapsed interval 
between the prior and the subsequent gift. 


It is believed that a taxpayer should be able 
to rely on the permanent fixation of his prev- 
ious gift in so far as it determines the bracket 
at which the assessment of his next gift will 
begin, to the same extent that he relies on 
the fact that a deficiency is barred as to the 
prior transfer. 


The following, to be inserted as subsection 
(c) of Section 1016, is suggested for con- 
sideration: 


(c) Except in the case of a false or 
fraudulent return with intent to evade tax, 
the value of any property disclosed in the 
return shall not be subject to revision, for 
the purpose of computing the tax on sub- 
sequent gifts, after the expiration of three 
years after the return was filed. 


INVESTMENT 


Legal for Trust Funds, Guardians, Executors, 
Administrators, Credit Unions, Insurance Compa- 
nies, Fraternal Benefit Societies and Fiduciaries 
of all kinds. 


Alabama’‘s Largest Federal 


Accounts up to $5,000 Insured by Government 
Agency. 
New Aceounts Invited. 
First Federal Savings and Loan Association 
of Florence 


113 E. Tennessee Street 
Florence, Alabama 
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(5) Gift tax exclusion of gifts of future 
interests under $3,000. 


Under the present law the $3,000 annual ex- 
clusion is not applicable to gifts of future in- 
terests. When any gift in trust is made — 
whether by establishment of a new trust, by 
addition to an already existing one, or by the 
payment of some expense (otherwise charge- 
able to the corpus of the trust) for the purpose 
of making it unnecessary to liquidate invested 
trust assets — some portion of the gift is 
necessarily a gift of a future interest. Accord- 
ingly, a return is required disclosing the value 
of the future interest, however negligible the 
amount involved, and the tax thereon must be 
paid or offset by using a portion of the 
donor’s specific exemption. 


The great number of returns filed each year 
as a result of small gifts or additions to 
trusts, considering the relatively insignificant 
amount of revenue produced therefrom, bene- 
fits the Treasury very little, and is a nuisance 
to the Treasury and taxpayers alike. As a 
remedy it is suggested that the Internal Rev- 
enue Code be amended to allow each donor 
one annual exclusion of $3,000 for all gifts 
of future interests. The limitation is deemed 
necessary to forestall possible abuse of the 
proposed exclusion by creation of numerous 
trusts for the same beneficiary. To put the 
matter in concrete form, we suggest the fol- 
lowing for consideration: 


Add the following new subparagraph (4) 
to Section 1003(b), I.RC.: 


(4) Gifts of Future Interests After 
1946.—In the case of gifts of future inter- 
ests in property made by the donor during 
the calendar year 1947 and subsequent cal- 
endar years, the first $3,000 of such gifts 
made in each calendar year shall not, for 
the purpose of subsection(a), be included 
in the total amount of gifts made during 
such year. 


IV. Income Taxes 


(1) Deduction of fiduciary’s expenses. 


Regs. 111, Sec. 29.23(a)-15 were amended 
May 14, 1946, to provide for deduction of ad- 
ministration expenses, notwithstanding that 
the estate or trust is not engaged in a trade 
or business. 


(2) Effect of right of termination of trust 
given to beneficiary. 


Regs. 111, Sec. 29.22(a)-22, effective Jan- 
uary 1, 1946, adopts rule of Richardson v. 
Comm., 121 F. 2d 1 (C.C.A. 2, 1941), cert. 
den. 314 U.S. 684, to the effect that a person 
having a power to terminate the trust and 
take over the trust property as his own is 
liable for taxes on the trust income. 


(3) Trust income applicable to debt of 
grantor. 
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Such income is taxable to the grantor. 
Clifton E. Russell, 5 T.C. 974 (1945). See also 
Herbert A. Loeb, 5 T.C. 1072 (1945). 


(4) Rule of Helvering v. Clifford. 


The Clifford cases continue to proliferate 
without lessening of the difficulty of deducing 
from them rules of general application which 
may be safely applied in advance. ,The new 
Treasury Regulations, T.D. 5488, applicable, 
to taxable years beginning after December 
31, 1945, should be studied carefully in con- 
nection with the creation of new trusts, as 
experience shows that the Clifford case has 
unexpected ramifications. As far as the pres- 
ent writer has observed they have been men- 
tioned in only one case, Estate of Louis Stock- 
strom, 7. T.C. (1946), where the Tax 
Court said that the regulations “are entitled 
to weight and consideration,” but adhered to 
views expressed in an earlier decision in the 
same case. 


Generally on these questions see McClure, 
Taxation of the Income of Inter Vivos Trusts, 
24 Taxes 722 (Aug., 1946); Platt, Inter Vivos 
Trusts, 24 Taxes 733 (Aug., 1946). 


(5) Community property. 


(a) Income during probate. A California 
case, Bishop v. Comm., 152 F. 2d 389, (C.C.A. 
9, 1945), held estate income from community 
property divisible between the executor and 
the widow. The court distinguishes its decision 
in Comm. v. Larson, 131 F. 2d 85 (C.C.A. 9, 
1942) upon the ground that in the Larson 
case, Washington law was involved, and under 
that law the personal representative takes 
title, whereas in California he does not. The 
soundness of this decision seems open to ques- 
tion in view of the fact that the estate in 
every case is administered as a unit for the 
purpose of paying debts, taxes, etc. See also on 
this problem, Henderson’s Estate v. Comm., 
155 F. 2d 310 (C.C.A. 5, 1946). 


(b) Basis for gain or loss on sale of com- 
munity property. I1.T. 3808-applies as to a 
post-1942 decedent the rule of James V. 
Waters, 3 T.C. 407 (1944), holding that the 
basis for loss on widow’s share is the adjusted 
cost to the community, not the value at the 
husband’s death, and appling the same basis 
for depreciation. See also special ruling May 
1, 1946, C.C.H. Par. 6232, involving case of 
post-1942 decedent. 


(c) Apportionment of income between re- 
turn on separate capital of a spouse and re- 
ward for community services. See Todd v. 
Comm., 158 F. 2d 553 (C.C.A. 9, 1945; on 
en to Tax Court, 7 T.C. ——, July 29, 

46. 


V. Miscellaneous Matters 


(1) Priority of Federal tax lien. The Gov- 
ernment’s statutory lien on after-acquired 
property has been held to rank ahead of an 
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execution lien based on a judgment obtained 
after the former lien had attached. Glass City 
Bank v. United States, 326 U.S. 265, (1945). 


(2) Apportionment of federal taxes. Re 
Brokaw’s Will, 298 N.Y. 555, 59 N.E. 2d 243 
(1945); Merchants National Bank v. Mer- 
chants National Bank, 62 N.E. 2d 831 (Mass., 
1945). 


(3) Enforcement of state tax liens in other 
states. In Oklahoma v. Rodgers, 193 S.W. 2d 
919 (Mo. App., 1946), Oklahoma successfully 
maintained suit in Missouri to collect income 
tax due from former Oklahoma residents. See 
also Worner’s Deed of Trust, 50 Lancaster 
L.R. 107 (Pa. Orphans’ Court, 1946). 


VI. Proposed Constitutional Amendment 
Limiting Taxes 


It is gratifying to report that the proposed 
constitutional amendment limiting Federal in- 
come, estate and gift taxes to 25%, appears 
to be losing ground. Of seventeen states that 
have passed resolutions favoring the amend- 
ment, six—Alabama, Arkansas, Illinois, Iowa, 
Kentucky and Wisconsin—have rescinded their 
action.* Pressure will be increasingly applied 
to Congress to adopt a resolution proposing 
this amendment. Your Committee believes that 
the American Bar Association should ally 
itself with other public-spirited and patriotic 
groups in opposing the threat to a solvent 
and a strong America which the movement 
for this proposed amendment represents. At 
the same time, it is appropriate to register 
a protest at the high rates now prevalent — a 
factor in itself contributory to radical solu- 
tions. 


[The members of this Committee are: 
Harold T. Davis, Boston; Louis S. Headley, 
St. Paul; Clarence B. Jennett, Chicago; 
Joseph F. McCloy, New York, and Oscar 
D. Stern, Chicago.] 


*Information based in part on letter from the so-called 
Committee for Constitutional Government, May 7, 1946, 
and in part on letter from Commerce Clearing House, May 
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PROBATE AND TRUST DECISIONS, 1945-1946 


Committee Report 


E. S. LINDEMANN 
Vice president & trust officer, The National City Bank of Cleveland, Ohio; Committee Chairman 


URING the past year the members of the 
Committee reviewed substantially all of 
the cases reported in the Reporter System 
dealing with probate and trust matters. There 
is submitted here a representative list of the 
more unusual and significant cases from the 


various jurisdictions. : 


Right of Adopted Child to Take Under Gift 
to “Children” 


In Belfield v. Findlay, 389 Ill. 526, 60 N.E. 
2d 403 (1945) a testatrix devised land to her 
son for life, remainder “to go to his chil- 
dren . . .” The son died leaving no natural 
children, but leaving a child legally adopted 
by him nine years after the death of the testa- 
trix. It was held that the adopted child was 
not entitled to take. The Adoption Statute 
provided: “A child so adopted shall be deemed, 
for the purpose of inheritance by such child 
. . . the child of the parents by adoption, the 
same as if he had been born to them in lawful 
wedlock, except that he shall not be capable 
of taking property expressly limited to the 
body or bodies of the parents by adoption.” 
The claim of the adopted child in this case was 
not a claim by way of inheritance, but a 
claim under the will as a member of the class 
designated as “children.” 


It seems that the Adoption Statute was in- 
tended to provide not only for the inheritance 
by the adopted child but also for such child’s 
taking in certain instances by express limita- 
tion in a deed or a will. The clause in the 
Statute which reads, “except that he shall 
not be capable of taking property expressly 
limited to the body or bodies of the parent by 
adoption” was probably intended to refer to 
an express limitation by will or by deed to the 
issue of the body of the adoptive parents. But 
see Flynn v. Bredbeck, 147 O. S. 49 (1946) 
where the not too dissimilar Ohio statute 
(0.G.C. 10512-19) was construed and the op- 
posite result obtained where testatrix left 
residue to her two sisters, “their heirs and 
assigns forever,” and one sister predeceased 
the testatrix leaving an adopted daughter. 


Apportionment of Estate Taxes 


Merchants National Bank, executors v. 
Merchants National Bank, trustees, 62 N. E. 
2d 831 (Mass. 1945). The question was wheth- 
er the apportionment statute applied to the 
estate of X who died September 8, 1940. On De- 
cember 8, 1941, the executors paid an estimat- 
ed Federal estate tax of $206,000. On October 
11, 1943, after the statute became effective, 


they paid a deficiency tax, including interest, 
of $216,994. The deficiency was due chiefly to 
the inclusion in the gross estate of an irre- 
vocable inter vivos trust created in 1935 known 
as the B trust. The legacies had been paid 
long before the statute and hence did not en- 
ter into the picture. The will created two 
trusts, one a residuary trust and the other a 
special trust of some timberlands for the bene- 
fit of the testator’s son. The executor’s petition 
asked that the deficiency tax be apportioned 
under the statute and that the trustees of the 
B trust and also the trustees of the timber- 
lands trust be required to contribute their re- 
spective shares. The respondents made three 
main contentions: (1) that the statute should 
not be interpreted to be retroactive in its ap- 
plication; (2) that if it were so interpreted it 
was unconstitutional; and (3) that the testa- 
tor’s silence as to how estate taxes should be 
paid was, in the light of the preexisting law 
requiring them to be paid out of the residue, 
equivalent to a provision that they should be 
so paid within the meaning of the statute. 
HELD: Except as to the timberlands trust, no 
one of the contentions was sound and the defi- 
ciency tax should be apportioned. 


Descent and Distribution 


Weaver v. Hollis, 22 So. (2d) 525 (Ala.). 
Husband who killed intestate wife not entitled 
to inherit from her, even though statute of 
descent and distribution contained no excep- 
tion on this point. 


Egelhof v. Presler, 32 O.0. 252 (Ohio). 
Minor son who murdered father held not en- 
titled to inherit any part of estate under Sec- 
tion 10503-17, General Code, but entitled to 
statutory exemption as only surviving child. 


Termination of Trust 


Dreyfuss v. Kahn, 42 A. 2d 887, 187 N. J. 
Eq. 158. Where life tenancy and remainder in 
fee are united in same person, a trust will ter- 
minate, where trustee has no duty other than 
to reduce the trust estate to possession and 
pay income to life tenant. This merger and 
termination take effect pro tanto, even though 
entire trust estate is not affected. 


Wallace v. Luxmore, 24 So. (2) 302 (Fla.). 
Where executors, under supervision of pro- 


. bate court, draw out administration of estate 


for sixteen years and delay for that length of 
time the setting up of testamentary trusts, the 
trust beneficiaries may sue in equity to compel 
creation of trusts, even though this involves 
termination of administration. 
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Judicial Interference with Discretion Vested 
in a Trustee 


In Continental Illinois National Bank v. 
Sever, 65 N. E. (2d) 385 (IIll..1946) the testa- 
tor devised his residuary estate in trust to 
found an educational institution in Missouri, to 
bear his name. He declared it to be his 
“thought” that a corporation should be organ- 
ized, to which administration of the institu- 
tion should be committed after selection of a 
site and erection and equipment of a building. 
He left the selection of a location to the trustee 
“to be determined by the inducements that 
may be offered.” The testator was a resident 
of Chicago. His residuary estate amounted to 
about $1,250,000. 

The trustee filed suit for construction of the 
will, and asked for detailed instructions as to 
its duties in respect to the residuary trust. A 
decree was rendered which contained a finding 
that the institution provided for in the trust 
“may be an institution already existing and 
operating in the State of Missouri.” The court 
reserved jurisdiction of the case for the pur- 
pose of “assisting” the trustee in selection of 
a location, etc. At the same time the court ap- 
pointed a “committee” of three persons to con- 
sider proposals for use of the residuary fund 
and to advise the court. Two of said “commit- 
tee” reported to the court their recommenda- 
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tion that the fund be paid over to St. Louis 
University. The third member reported in fa- 
vor of Washington University, St. Louis. Lat- 
er, the trustee reported to the court that in 
exercise of the discretion conferred upon -it 
by the will it had selected Washington Univer- 
sity. 


The court found that the will manifested the 
intent that the institution to be established 
should be an independent institution; that the 
amount of the residuary estate was insuffi- 
cient to carry out his intent; and that the 
fund should be applied cy pres by paying it 
over to St. Louis University to be used in the 
establishment of an institution of Geophysical 
Technology. On appeal it was held that the 
suit by the trustee, being merely for construc- 
tion of the will, raised no issue of cy pres ap- 
plication. The original decree had declared that 
the institution through which the trust should 
be carried out might be an existing institution 
in Missouri. There had been no appeal from 
this decree, which was binding on the parties. 
The trustee had exercised the discretion con- 
ferred upon it by selecting Washington Uni- 
versity. The court could not interfere with 
such exercise of discretion. There was no au- 
thority in the court to appoint a “committee” 
to undertake investigations and make deci- 
sions it was the duty of the trustee to make. 


S fate Street Crust 
Company 


BOSTON 


A New England Institution 
for Every Banking and Trust Service 


Charles Francis Adams 
Chairman 





Allan Forbes 
President 


Member 
Federal Reserve System 
Federal Deposit Insurance Corporation 





510 


Construction of Wills and Trusts 


Wetzel v. Besecker, 64 N. E. (2d) 602, 
Where testator devised property to his wife 
“as long as she remains my widow,” and one- 
half to her and one-half to children in the 
event she remarried, but with no disposition 
in event she did not remarry, the court holds 
that the widow takes a life estate terminable 
upon remarriage when she would take one- 
half in fee, and in event she died without re- 
marrying, entire fee descended as under intes- 
tacy. 


Matter of Pia’s Will, 62 N.Y.S. 2nd 265 
(1946) held that: “all my real and personal 
property consisting of a house on Duncan 
Avenue” carried only that real property spe- 
cifically mentioned and that the testatrix died 
intestate as to after acquired property. 


Conlin v. Murdock, 43 A. 2nd 218, 1837 N. J. 
Eq. 12. Where by terms of trust trustee is di- 
rected to pay so much of income of trust es- 
tate to beneficiary as in trustee’s opinion is 
necessary for support and maintenance, court 
will control trustee, if he acts beyond bounds 
of reasonable judgment. 


Equitable Trust Co. v. Montgomery, 44 A. 
2d 420, Ct. of Chancery, Del. In construing 
will which authorized invasion of corpus, if 
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income was insufficient “comfortably to sup- 
port” testator’s widow and children, the needs, 
desires and habits of person to be supported 
should be given weighty consideration, but 
such construction does not justify indulgence 
of every whim and caprice of beneficiary. 


Baker v. Baker, 193 S.W. (2d) 857 (Tex. 
Civ. App., 1946). The trust agreement provid- 
ed that the sole beneficiary should receive a 
minimum of $9,000 per year, trustees to pay 
“any expense reasonably necessary and in- 
curred by trustees in carrying out the terms 
and provisions of the trust—shall be paid out 
of the fund before distributions” and “said 
trustees shall—make such income tax reports 
—as may be required by law.” For six years 
the trustees paid the beneficiary $30,151 in- 
stead of $54,000, on the theory that income 
tax should be deducted from the beneficiary’s 
share. The court held that the beneficiary is 
entitled to receive the net sum of $9,000 each 
year free from income tax or other charge. 


In re: Wandke’s Estate, 43 A. 2d 816 
(Maine). Common law rule that the testator’s 
marriage and birth of child to him revokes will 
does not now apply, as statutes making provi- 
sions for wife and children under will destroyed 
reason for such rule. Marriage and birth of 
child do not constitute change of testator’s 
condit’on and circumstances as to result in re- 
vocation of will under the statute. 


Instructions to Jury 


In Allman v. Malsbury, 61 N. E. 2d 189 
(Ind. App. 1945) in an action to set aside 
probate of a will, the court instructed the jury 
“that every person is presumed to be of sound 
mind until the contrary is proved ... and the 
defendants are entitled to the benefit of this 
presumption until and unless such presumption 
is overcome by a preponderance of all the evi- 
dence.” It was held that this instruction was 
improper. The presumption referred to was 
for the guidance of the judge in determining 
the order of proof, and was no concern of the 
jury. The instruction was objectionable, more- 
ver, for the more important reason that it 
gave the jury to understand that the presump- 
tion was itself evidence that might be weighed, 
and which must be overcome by other evidence. 
See opinion of the Supreme Court, same case, 
65 N.E. 2d 106 (1946). 


Ademption and Advancements 


In Brady v. Paine, 391 Il. 596, 63 N. E. 2d 
721 (1945) testator devised to his daughter 
“my undivided one-half interest” in a certain 
tract of land. Subsequent to execution of the 
will testator and his co-tenants entered into a 
voluntary partition of the land, as a result of 
which a half of the tract was conveyed to him 
in severalty. On the death of the testator cer- 
tain of his heirs contended that there had been 
a partial ademption of the devise to the daugh- 
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ter, with the result that she was entitled to 
only a half interest in the tract owned by 
the testator in severalty at his death. It was 
held, however, that. there had not been an 
ademption; the daughter was entitled to the 
whole tract owned in severalty, since that 
tract now stood in place of the undivided half 
interest that he owned at the date of the will. 


Austin v. Austin, 22 N. W. (2d) 560 (Neb.). 
Where testator devised real estate to his son 
on condition that the son expend $1,000 each 
on the testator’s two grandsons’ education and 
where during the lifetime of the testator who 
stood in loco parentis to his two grandchildren 
they received respectively six years and eight 
years of education, and at the time of the trial 
were 36 and 37 years old, the legacies had been 
satisfied and adeemed. 


Lien of Executor on Land Devised to Secure 
Debt of Devisee 


In Meppen v. Meppen, 392 Ill. 30, 63 N.E. 
2d 755 (1945), a testatrix devised real estate 
in equal shares to her four children. One son 
was indebted to his mother on a promissory 
note. The executor inventoried said note, with 
a notation that the same evidenced an “ad- 
vancement,” and filed suit in equity, individu- 
ally and as executor, seeking partition of the 
real estate devised, and application of the 
debtor’s share therein to satisfaction of the 
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note. Creditors of the son who: had recovered 
judgment against him several years after 
death of the testatrix were made parties. It 
was held that the note evidenced a loan, which 
the executor could not convert into an ad- 
vancement by his act. The executor as such 
took no interest in the real esate, which passed 
directly to the devisees under the will. He had 
no lien on the debtor’s interest in the real 
estate to secure his indebtedness to the estate. 
The executor had merely a personal claim 
which he could reduce to judgment. Since he 
had not so reduced it, the lien of the defen- 
dants’ (creditors’) judgment was entitled to 
priority. 


Acknowledgement by Testator 


In re Lagow’s Will, 391 Ill. 72, 62 N. E. (2d) 
469 (1945). A few days prior to the date of 
the execution of the will the attesting witness- 
es thereto had visited the testator in a hos- 
pital. On this occasion he told them that he 
had “some business or papers” that he wanted 
to “fix up.” At the request of the testator one 
of the witnesses then summoned an attorney, 
with whom the testator conferred, but the wit- 
nesses did not hear the conversation. A few 
days later the witnesses were called to the 
hospital. In the presence of the testator the 
attorney requested them to sign a paper as 
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witnesses, and they did so. They were not told 
the nature of the paper nor by whom it had 
been executed. It was held that the will-had 
not been validly executed. Acknowledgment 
need not be in words; the silence of the testa- 
tor might be deemed assent to a statement 
made by his attorney in his presence to the 
effect that the instrument was the instrument 
of the testator. In this case, however, no such 
statement had been made by the attorney. 


Illusory Trust 

In Matter of Burns, 294 N. Y. 889 (1945) 
the husband contended that an alleged trust 
agreement by which his wife, who died in- 
testate, assigned to herself and her uncle her 
securities and remainder interest in a trust 
fund was illusory. The alleged trust instrument 
empowered the trustee to retain or to sell the 
property subject to the limitation that during 
the wife’s life the trustee should manage the 
fund as the wife in her absolute discretion 
might direct. The wife also retained the right 
to appoint trustees and to remove them with- 
out limitation and to amend or revoke the 
trust at any time. The income was to be paid 
to the wife for life; upon ‘her death, to her 
daughter and upon her daughter’s death the 
trustees were to pay the principal to her 
daughter’s issue or to such person as her 
daughter might direct by her will. The court 
held the trust illusory and void. 
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Election of Surviving Spouse 


Edwards v, Cuthbert, 36 S. E. (2d) 1 (Va.). 
Thomasine Edwards and James Cuthbert were 
married in November, 1941..She was consider- 
ably younger than her husband and became 
very dissatisfied with her married life be- 
cause her husband lived in a large house pre- 
sided over by his sister who insisted upon 
managing the household. The husband treated 
his wife well and promised to try to remedy 
the situation. In January 1942 she made a will 
leaving her entire estate to her brother and 
sister. She committed suicide a month later. 
The husband filed a formal renunciation of 
the will, claiming his distributive share. The 
expenses of burial were incurred by the brother 
and sister as the wife’s executors. The court 
held that they are a part of the debts of the 
estate to be paid prior to any distribution; 
that the husband is not liable for the burial 
expenses and is entitled to his distributive 
share. 


Parol Trust 


In Blanco v. Velez, 295 N. Y. 224 (1946) a 
merchant seaman who had war risk insurance 
of $5,000 designated as a beneficiary his sister 
and exacted from her a promise that she 
would share the proceeds of insurance with 
her three sisters. The court held that the 
sister named as beneficiary received the pro- 
ceeds of insurance as trustee of an express 
parol trust which did not violate the Statute of 
Frauds. 


Transfer of U. S. Government Bonds 


Marshall v.- Felker, 23 So. (2d) 555 (Fla.). 
Postal savings certificates and U. S. Savings 
bonds held capable of gift inter vivos, notwith- 
standing Post Office and Treasury regulations 
restricting transfer, court not being called 
on to determine donee’s rights to proceed as 
against government in suit between donee and 
donor’s executor. 


Succession of Tanner, 24 So. (2d) 642 (La.) 
War bonds issued in joint names of husband 
and wife held not a part of marital community, 
on ground that Federal Legislation and Treas- 
ury regulations prevail over State Community 
property law. 


In re: Murray’s Estate, 20 N. W. (2d) 49 
(Iowa). The court will not declare a construc- 
tive trust in probate proceedings where U. S. 
bonds were left by deceased bearing the 
deceased’s name, A or B, his wife; and where 
the estate claims the bonds as against B, the 
widow. Treasury regulations provide that in 
a situation of this kind the bonds are payable 
to B. No evidence was shown alleging fraud 
of creditors, and no constructive trust will be 
declared in behalf of the heirs of the estate. 
The treasury is within its rights in declaring 
the basis on which bonds will be sold to the 
public. 
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Sales by Fiduciary 


Wilson v. Hayes, 193 S. W. (2d) 107 (Tenn. 
App. 1945). Hayes and his wife executed a 
deed of trust conveying property to Wilson 
as trustee to secure a note. At the time of 
her death Mrs. Hayes owed another debt to 
Wilson’s bank which was secured by stock. 
Wilson qualified as administrator d.b.n.c.t.a. of 
Mrs. Hayes and as administrator of Mr. 
Hayes. Wilson advertised the property covered 
by the deed of trust for sale, and sold at public 
outery, ostensibly to W. E. Baird. Baird, how- 
ever, was bidding for Wilson who was the real 
purchaser. Wilson advertised the stock for 
sale, and sold at public auction to the highest 
bidder. This sale was conducted by the at- 
torney for Wilson’s bank, and Wilson himself 
was the highest bidder and purchaser of the 
stock. Held: Both sales set aside. In the deed 
of trust Wilson stood in a fiduciary relation 
with the debtor and creditor, and such sales 
are voidable at the election of beneficiaries, 
and as with the stock, the trustee or pledgee 
cannot purchase for himself as an individual 
an interest held in trust. 


Strudthoff v. Yates, 162 P. (2) 845 (Cal. 
App.). The rule prohibiting sale by a personal 
representative to himself is equally applicable 
to sale to his wife, although purchase price 
came from her separate funds. 


Ruff v. Baker, 146 O. S. 456. Where a testa- 
tor devised real property to one for life with 
remainder over to his issue or in default of 
issue to the issue of a third person, it was 
unnecessary to disentail such real estate for 
the purpose of sale by the executor to pay 
debts of the decedent where the personal prop- 
erty was insufficient for such purpose. 


Holographic Wills 


Baker v. Baker’s Estate, 24 So. (2d) 841 
{Miss.). Instrument wholly in decedent’s hand- 
writing but in which her name appeared only 
at the beginning, was not good as holographic 
will. 


In re: Zech’s Estate, 20 N. W. (2d) 229 
(S. D.). The deceased wrote a Christmas card 
to the plaintiff in which he said, “I want you 
to know Herman’s farm will be yours when I 
die. The papers are all made out so you won’t 
have to pay any taxes, etc. ***.” It was held 
that the statement only expressed an intention 
to transfer the farm by means of other 
instruments and that the Christmas card was 
not intended to be a testamentary instrument. 


Moon v. Norvell, 36 S. E. (2d) 632 (Va.). 
Harriet Moon, a well educated woman, executed 
a typewritten will in 1933. In 1942 she exe- 
cuted another will. In February, 1944. while 
examining some old papers she found the 1933 
will and crossed out the typewritten matter, 
with the exception of the introductory para- 
graph, and wrote in pencil on the back what 


disposition she wanted made of her estate. 
The 1944 document was offered for probate 
as a holographic will. Probate was sustained. 

Cross v. Grimes, 37 S. E. (2d) 1 (Va.) Dunn 
left a second wife and six children by his first 
wife. The court admitted to probate a writing 
purporting to be the decedent’s last will. It 
was written on both side of a plain card 3x2. 
On one side there appeared “Mrs. E. T. Dunn 
is a humbug don’t you think so Har Ha but I,” 
and on the reverse sides “owe everything to 
her & leave all to my wife in fee simple. E. T. 
Dunn Noy. 3, 1942.” The children contested 
the order of probate on the theory that the 
purported holographic will was a forgery. The 
trial court found that the purported will was 
not wholly in the decedent’s handwriting and 
refused to probate. 

McElroy v. Royston, 34 S. E. (2d) 241 

(Va.). Alice Wright, a maiden lady 77 years 
of age, died in 1941. A paper in her handwrit- 
ing was found in her desk, dated June 6, 1926. 
On the first line was her name and her address 
and then followed in ungrammatical and mis- 
spelled words a statement that this was written 
by her and what she wanted done with her 
estate upon her death. The decision against 
probate of the will was grounded on the 
fact that Alice did not sign the paper in such 
manner as to make it manifest that her name 
was intended as a signature. The signature 
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appeared at the top and nowhere else in the 
document, 


Contest of Will 


Weis v. Weis, 76 Ohio App. 483. Weis was 
admitted to a hospital May 20, 1943 and died 
there June 15, 1943. Eight days prior to death 
he executed a will to which his physician and 
attorney were the attesting witnesses. De- 
cedent’s adopted son filed petition contesting 
the probate on grounds of testamentary in- 
capacity, undue influence and defective at- 
testation. At the trial the hospital records 
were admitted in evidence. They consisted of 
daily charts of the nurses who had charge of 
decedent, the physician’s directions and other 
data as to the decedent’s condition. The physi- 
cian and nurses testified. Jury held will invalid. 
On appeal the principal question considered 
was the admissibility of hospital records, it 
being claimed they should have been excluded 
as privileged communications. Judgment was 
affirmed. 


Investment Surcharges 


In Matter of City Bank Farmers’ Trust 
Company, 270 App. Div. 572 (N. Y. 1946) 
court refused to surcharge trustee for investing 
in mortgage participations in 1928 where the 
trust instrument expressly authorized such in- 
vestments and there was no evidence of wilful 
negligence, self-dealing or bad faith. 
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In Matter of Lewisohn, 294 N. Y. 596 (1945) 
a trust company as committee of the person 
and property of an incompetent person pur- 
chased a $277,500 interest in a real estate mort- 
gage of $375,000. The president of the trust 
company was interested personally in the 
mortgage a portion of which was allocated to 
the trust company as committee. The court 
held that the trustee had placed itself in a 
position where its interest through its principal 
officer was in conflict with its duty and sur- 
charged the trustee. 


St. Germain v. Tuttle, 44 A. 2d 137 (Vt.). 
Where trustee was not limited to investment 
in legal securities, investment of trust funds 
in stock of corporation in which he was a 
director was improper notwithstanding his 
good faith, when corporation was a heavy 
borrower, its business on the decline, no com- 
mon dividends were paid for over two years 
and corporation’s successor starting without 
any surplus, thereafter on the day it issued 
its stock mortgaging all of its property began 
to lose money. 


In re: Scott’s Estate. 44 A. 2d 323, 158 Pa. 
Super. 138. Where will gave all property to 
testator’s wife and another in trust with 
direction to pay income to wife for life with 
power to appoint principal with gift over 
in default of appointment and empowered 
trustees to sell any of corpus except certain 
stock, wife’s estate was liable for breach of 
trust in selling such stock in violation of will, 
notwithstanding that she exercised the power 
and surcharge would ultimately be for the 
benefit of her appointee. 


In Matter of Phelps, 295 N. Y. 834 (1946) 
testator, who died in 1912, authorized the trus- 
tee: “to * * reinvest in securities that shall 
be tax exempt under the laws of the State of 
New York so that it may produce a regular 
income.” The court of appeals affirmed the 
decision of the lower courts which had held 
that the testator intended securities which 
were exempt from the personal property tax 
imposed by the state and that the will did not 
refer to exemption from income taxes which 
were enacted in New York for the first time 
several years after the execution of the will. 


Crane’s Estate, 165 P. (2) 940 (Cal. App.). 
If illegal investments are annually shown by 
trustee in its reports to the court and no 
objection is made over a period of years, bene- 
ficiaries are barred by the application of the 
doctrine of res adjudicata from objecting to 
such investments. 


Separation Agreement Prior to Divorce 


Martin v. Petty, 192 S.W. 823 (1946). Wife 
of intestate claimed a year’s support and 
exemptions. His only child, a son by a former 
marriage, disputed this claim. The husband 
and wife had entered into a separation agree- 
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ment settling all rights and claims in con- 
templation of divorce, and thereafter lived 
apart. The wife filed an action for divorce, 
and while the suit was pending the husband 
died. The court held that after execution of 
the separation agreement the husband was 
under no duty to support the wife. She gave 
up that right, as well as any statutory exemp- 
tions, by executing the separation agreement. 


Constitutional Law 


Decker v. American University, 20 N. W. 
2d (Iowa) 466. A statute preventing a testator 
from disposing of more than one-fourth of his 
estate to a charitable corporation is not repug- 
nant to Article 1, Section 6 of the Constitution 
of Iowa and the 14th Amendment of the United 
States Constitution in that it is unreasonably 
and arbitrarily discriminatory between cer- 
tain corporations. The right to take property 
by devise or descent is a statutory one and 
not a natural right. 


Power of Appointment — Conflict of Laws 


Bussing v. Hough, 21 N. W. 2d 587 (Iowa). 
The donee of a power of appointment over 
real estate in Iowa executed a will in Cali- 
fornia where donee lived without reference 
to the power of appointment, and it was held 
that the residuary clause of the donee’s will 
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did not exercise the power of appointment 
according to Iowa law, and that the Iowa law 
as to the real estate applied rather than the 
law of California where by statute residuary 
clauses exercise the power of appointment; and 
further that the domicile of the donor of the 
power of appointment, which was in Iowa, is 
the law governing rather than the domicile 
of the donee under the power. 


Income of Life Beneficiary 


Calkin v. Wallace, 165 P. (2) 225 (Kan.). 
Ordinarily, income available for distribution 
at death of life tenant goes to latter’s estate 
rather than remainderman. 


[The members of the committee: James A. 
Dixon, Miami, Florida; James N. Frazer, At- 
lanta, Ga.; Gerald Jones, Tucson, Ariz.; Charles 
B. Kaufman, Davenport, Iowa; David H. Merri- 
am, Jr., Southbridge, Mass.; Whitney W. 
Merrill, Brooklyn, New York; Henry B. Pflager, 
St. Louis, Mo.; Arad Riggs, New York, N. Y.; 
Merrill I. Schnebly, Urbana, Illinois.] 
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Merrill Lynch, Pierce, Fenner & Beane has 
issued an investor’s tax kit for 1946. The kit 
includes a tax manual which explains current 
tax laws, with particular reference to their 
effect on security holders. 
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LEGISLATION AFFECTING TRUSTS AND ESTATES 


Committee Report for 1946 


JAMES C. SHELOR 
Vice President, Trust Company of Georgia, Atlanta; Committee Chairman 


Georgia 


H.B. 663: Amends Sec. 113-709 of the Code 
by providing Wills executed in another state 
and witnessed according to laws of state where 
executed, shall constitute muniments of title 
for the transfer of real property in this state, 
and need not be probated in Georgia if record 
of probate in another state is recorded in the 
Clerk’s office of Superior Court of County in 
which land is situated. 


Kentucky 


H.B. 128: Fixes the basis of taxing annuities 
and of the right to receive income, and reduces 
the rate from 50c to 5c on each $100 value. 


Ch. 176: Amends statute on Common Trust 
Funds of banks and trust companies, to give 
beneficiaries priority in claims against bank. 


Mississippi 


S.B. 65: Deals with proceedings for the re- 
moval of disabilities of minority where minor 
has been adopted by decree of court. 

H.B. 646: Provides for the application for 
Guardianship under certain circumstances for 
the estate of a person serving in or with the 
armed forces of the United States. 

H.B. 840: Removes disability of minority of 
World War II veterans otherwise eligible for 
guaranty or insurance of loan pursuant to 
Service Men’s Readjustment Act of 1944. 


H.B. 634: Amends Section 498 of the Miss- 
issippi Code of 1942, so as to provide the man- 
ner in which Wills ‘must be proven. The 
amendment is that the Will must be proved by 
one subscribing witness, if alive, or proving 
the handwriting of a testator and a witness. 

S.B. 246: Provides procedure for release of 
powers of appointment. 

The Uniform Stock Transfer Act was en- 
acted to take effect April 16, 1946. 


The State income tax law was amended to 
give an exemption of $2,500 to estates and 
trusts. 


Missouri 


H.B. 651: Makes changes in regard to the 
additional estate tax, filing of bond by bene- 
ficiaries electing to postpone payment of tax 
and appeal from judgment determining the 
amount of tax, and transfers duties of the 
State Treasurer to the Director of Revenue. 


H.B. 868: Levies a new tax on intangible 
property. 


New Jersey 


Chapter 61: Amended Section 14:10-7 of the 
Revised Statutes by adding the following par- 
agraph: “Where shares are held jointly by 
any number of fiduciaries unless the instru- 
ment or order appointing such fiduciaries 
otherwise directs, such shares shall be voted 
by, or according to the proxy of, the majority 
of such fiduciaries or if the fiduciaries are 
equally divided thereon, the Chancellor or a 
judge of the Orphans’ court having jurisdic- 
tion may, upon petition filed by any of such 
fiduciaries or by any beneficiary under the 
trust, appoint an additional person to act with 
such fiduciaries in such matter and the stock 
shall be voted by or according to the proxy of 
the majority of such fiduciaries and such addi- 
tional person.” 


New York 


Ch. 110: Extends the emergency tax rates 
to estates of persons dying prior to April 1, 
1947, 

Ch. 128: Extends to March 31, 1947, time 
within which a testamentary trustee may ob- 
tain a decree awarding principal commissions 
where the same had not been awarded for 
receiving principal by decree prior to Sept. 
1, 1943. 

Ch. 239: Provides that where the allocation 
of a dividend on shares of stock depends on 
the date of accrual thereof, such date shall, 
in the absence of a contrary provision in the 
will or trust instrument, be the date specified 
by the corporation as that on which the stock- 
holders of record are to be determined or if 
no date is specified, the date of declaration. 
Act, which is stated to be declaratory of exist- 
ing law, applies to existing estates and divi- 
dends already received except dividends whose 
allocation has been approved by court order or 
agreement of the parties and those which 
have been paid over in good faith on the basis 
that accrual was on the date of declaration 
rather than the date of record. 


Ch. 265: Amends statute requiring distribu- 
tee or devisee of real property, subject to a 
mortgage or other charge, to discharge the 
lien personally. Formerly, exception read “un- 
less there be an express direction in the will” 
to the contrary; it now reads “a direction, ex- 
pressly or by necessary implication.” The 
amendment further provides that where two 
or more persons inherit such property, they 
shall bear their proportionate shares of the 
charge. 
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Ch. 378: Corrects stock transfer tax law so 
that four-cent rate applies to shares selling at 
“$20 or more” instead of “more than $20.” 


Ch. 379: Makes technical amendment to 
statute exempting from stock transfer tax 
transfers of certificates from a fiduciary to a 
nominee of such fiduciary” by inserting words 
“the name of” after the word “from.” 


Ch. 380: Provides that exemptions for trans- 
fers of estates to decedent’s widow, husband, 
lineal ancestor or other specified persons shall 
be permitted only when such transfers are to 
and indefeasibly vested in such persons. 


Ch. 381: Permits income tax deduction for 
contributions to pension trusts in excess of 
amount necessary to cover current year’s lia- 
bility provided, under regulations of the tax 
commission, the amount covers not more than 
one-tenth of the total pension liability with 
respect to services rendered prior to such tax- 
able year. 

Ch. 447: Provides that amounts allowable 
under Tax Law Sec. 249-s (1) as deductions in 
computing net estate shall not be allowed as 
deductions in computing net income of estate 
unless statement is filed that items have not 
been and will not be claimed or allowed as de- 
ductions under paragraph one. 


Ch. 455: Amends number of sections of Sur- 
rogate’s Court Act to clarify ambiguities and 
improve procedure. 


Ch. 517: Declares that no forfeiture of bene- 
fit under will shall be occasioned by disclosure 
by beneficiary to parties or court of informa- 
tion relating to will offered for probate, or by 
refusal of beneficiary to join in petition for 
probate. An infant or incompetent party may 
affirmatively oppose probate. (These changes 
deal with so-called in terrorem clause.) 

Ch. 593: Extends application of special pro- 
ceeding relation to xpress trusts by permit- 
ting statement in petition that name or ad- 
dress of person interested in proceeding is 
unascertainable after due diligence. Petition 
must contain description to identify such per- 
son. Act also reduces printing costs by dis- 
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pensing with service of copy of petition with 
order to show cause in proceeding where pub- 
lication is made in newspapers, provided brief 
statement of trust involved and object of pro- 
ceeding is printed with order. 


Ch. 691: Makes it clear that it is not neces- 
sary for court to hold formal hearing and take 
testimony on application for approval of com- 
promise between claimants to estate property, 
where facts’are conceded or only questions of 
law are involved. 


Ch. 694: Provides that where additional 
estate tax is imposable to take up 80% 
credit under Federal law, interest shall be 
chargeable thereon from date of final deter- 
mination of U. S. tax (rather than from date 
of death). No interest is chargeable if amount 
due is paid within 30 days of determination. 


Ch. 701: Exempts employees’ trusts of real 
property from rules against perpetuities and 
accumulations. Such exemptions already exist 
as to employees’ trusts of personalty. 


Ch. 838: Amends Surrogate’s Court Act rela- 
tive to authority of testamentary trustee or 
executor to release claim against state; ex-. 
tends effectiveness of order. 

Ch. 858: Conforms test of taxability of 
powers of appointment to standards estab- 
lished by Federal Revenue Act of 1942. Effec- 
tive date is May 1, 1947. 

Ch. 908: Exempts from abandoned property 
law amounts held by corporate agent or trustee 
for payment to holders of stocks and bonds. 


South Carolina 


H.B. 846: Allows reciprocity with other 
states in connection with inheritance tax ex- 
emptions for charitable bequests. 


Virginia 
Ch. 238: Extends to wills executed prior to 
October 1, 1940, by persons in armed forces, 
privilege of probate on proof of testator’s 
signature by any two disinterested witnesses, 


instead of attesting witnesses. Former statute 
applied only to post-1940 wills. 
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Secs. 5358 and 5360: Deal with the appoint- 
ment of administrators and provide that the 
Court or clerk must be satisfied as to the 
competency of the appointee. 


Sec. 587-a: Gives legislative sanction to the 
cy pres doctrine enforced by the Federal and 
many State Courts. 


Sec. 587-b: Validates gifts and bequests to 
so-called “community trusts” created for the 
purpose of receiving and administering funds 
which the donors desire to be devoted to un- 
specified educational, charitable and eleemosyn- 
ary objectives. 

Sec. 1080-a: Provides for the appointment 
of guardians for aged and infirm persons. This 
section was amended so as to give to guar- 
dians appointed thereunder, the powers en- 
joyed by committees and trustees which are 
broader than the powers exercised by guar- 
dians. 

Sec. 5371-a: Was amended so as to include 
committees with other fiduciaries permitted to 
qualify upon small estates without surety, and 
raising to $500 (from $100) the value of the 
estate upon which a fiduciary may be permitted 
to qualify without surety. 

Sec. 5343: Which authorizes the payment 
directly to infants or to their parents, without 
the intervention of a guardian, of sums due 
the infant of less value than $500 is enlarged 
so as to include also personal property of less 
value than $500. 

Sec. 5325: Was amended so as to allow a 
guardian a period of four months instead of 
sixty days within which to reinvest funds of 
the ward coming nito his hands, in order to 
avoid personal liability for interest. 

Sec. 5321: Embodies the procedure necessary 
to authorize a guardian to expend any part of 
the principal of the ward’s estate. 

Sec. 5401: Requires Commissioners of Ac- 
counts to procure from the Clerk at the end of 
each month, instead of at the end of each term 
of court, a list of the fiduciaries qualified dur- 
ing that month, and to report immediately to 
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the court a failure to give bond, or defects 
therein, instead of making such report to the 
next term of court. 


Sec. 5404: Requires report of sale only in 
the case of a trustee under a “recorded deed 
of trust, mortgage or assignment for the bene- 
fit of creditors,” and dispenses with the necess- 
ity of an inventory of the property sold. 


Sec. 5408: Deals with the annual settlement 
of accounts and reduces the time within which 
accounts must be filed from six to four months 
from the end of the accounting year, and re- 
quires the Commissioner to report to the Court 
twice a year the names of delinquent fiduci- 
aries and provides for the automatic summons 
of such delinquents by the Clerk to answer 
before the Court at its next term. 


Sec. 5409: Dealing with the forfeiture of 
commissions was amended so as to (1) co- 
ordinate its provisions with Section 5406, as 
to time of filing account, (2) giving Commis- 
sioner primary jurisdiction to refuse commis- 
sions, subject to review by the Court; (3) 
eliminating the existing provision which pro- 
hibits forfeiture of commissions if the fiduci- 
ary has had a private accounting with the 
beneficiaries within the prescribed period, al- 
though he has failed to account to the proper 
authority as required by law. 


Sec. 5409-a: Extends the privilege of less 
frequent accounting to estates in which the 
principal is $2,500 or less, if and when per- 
mitted by the-Commissioner. Note the change 
— the privilege is no longer automatic but 
must be affirmatively sanctioned by the Com- 
missioner. 


Sec. 5420: Requires notices of proof of debts 
by publication in a newspaper for four succes- 
sive weeks. 


Sec. 5439: Permits a show cause motion 
against distribution to be made also by the 
personal representative and the order directs 
not only creditors but all other interested per- 
sons to show cause against such distribution. 


Sec. 5440(b) (new): Provides for apportion- 
ment of Federal estate taxes among bene- 
ficiaries in proportion to their beneficial in- 
terests in the gross taxable estate unless the 
will or other writing otherwise directs. Where 
a temporary interest (such as an estate in 
income, for years or for life) is followed by 
remainders, the tax is apportioned upon the 
whole interest and is payable out of the 
corpus of the fund. The personal representa- 
tive must, if possible, pay the pro rata tax 
upon any irterest before distribution but if 
such interest is not distributed through the 
personal representative, he is required to re- 
cover from such beneficiary his proportionate 
part of the tax and the personal representative 
cannot be required to deliver or pay over any 
legacy until the pro rata tax has been paid or 
secured to be paid by the beneficiary. 





TRUST AND PROBATE LITERATURE, 1945-1946 


Committee Report 


FRED H. SCHAUER 
Schauer, Ryon & McMahon, Santa Barbara, Cal.; Committee Chairman 


HISTORY AND DEVELOPMENT 


The Law of Trusts 1941-45. (Dec. 
49 Harvard Law Review 157. 

Professor Scott in his usual manner surveys 
the law of trusts during the period of 1941-45. 
This article is a “must” for every lawyer 
dealing with trust problems. 


1945) 


TRUSTS AND OTHER RELATIONSHIPS 


Legal Characteristics and Consequences of 
Voting Trusts. (July, 1945) 20 Washington 
Law Review 129-149. J. Gordon Gos. 

A study of voting trusts under the laws of 
the State of Washington. The author con- 
cludes that voting trusts should be considered 
as true trusts with special business purposes. 


SPENDTHRIFT TRUSTS 


Availability of Trust Interest to Beneficiary’s 
Creditors or Trustee in Bankruptcy. (July- 
August 1946) 41 Illinois Law Review 214. 


Trust interests, as a bankrupt’s assets, and 
as property available to creditors holding an 
execution returned unsatisfied, are discussed 
under provisions of statutes enacted in several 
states, which exempt from subjection by cred- 
itors a trust which has in good faith been 
created by, or the fund so held in trust has 
proceeded from, some person other than the 
defendant himself. 


Partial Spendthrift Trusts. (March 1946) 50 
Dickinson Law Review 79. William G. Williams. 


A comprehensive discussion of various at- 
tempts to create a partial Spendthrift Trust 
and the decisions of the various courts showing 
that the only practical way for such a Trust 
to be created and enforced is where settlor 
expresses only a restraint on voluntary aliena- 
tion and there is no manifestation of an inten- 
tion to restrain voluntary alienation, and 
where the settlor permits involuntary aliena- 
tion and expressly prohibits voluntary aliena- 
tion. In all other instances the manifestation 


of one intent has been contrued to include 
both. 


RULES AGAINST PERPETUITIES AND AC- 
CUMULATIONS 


Perpetual Care Provisions for Cemeteries 
and Their Construction. 20 The Notre Dame 
Lawyer 428, 


The modern common law approach does not 
permit provisions for perpetual care of graves, 


holding that such provisions are not for char- 
itable uses and are void as perpetuities. Legis- 
latures have attempted to enact statutes per- 
mitting perpetual care provisions in a number 
of states, and these have been construed both 
liberally and strictly. An obvious charitable 
exception to the rule against perpetuities is 
the case where the funds are left for the 
care of an entire cemetery. The law is in ex- 
treme confusion and state statutes must be 
very closely followed in the setting up of 
such funds. 


The New Indiana Rule Against Perpetuities. 
20 The Notre Dame Lawyer 397. 


The Indiana legislature in 1945 enacted a. ~- 
statute declaring the common law as to per- 
petuities. Some jurisdictions have enacted laws 
declaring perpetuities generally invalid. Such 
statutes are ineffective. Others have enacted 
elaborate statutory schemes to replace the 
common law. The Indiana statute generally 
follows the Thelluson Act in prohibiting ac- 
cumulation of income as to either real or per- 
sonal property beyond the perpetuity period 
and for immediate distribution of such proper- 
ty to those it was intended for, if at all pos- 
sible. 


CONFLICT OF LAWS 


Wills — Conflict of Laws — Res Judicata. 
(Jan. 1946) 26 Boston University Law Review 
69. 


The author raises the question of the effect 
of a determination by a court in decedent’s 
domicile as‘to the validity of a Will disposing 
of real estate in another jurisdiction, since the 
court at decedent’s domicile had no jurisdic- 
tion over real property in another state. The 
example is given of a Will admitted to probate 
in the state of decedent’s domicile which dis- 
poses of real estate in another jurisdiction, 
where the law of the second jurisdiction has 
voided decedent’s Will because of his marriage 
after its execution. 


ESTATE AND INHERITANCE TAXES 


Transfers in Contemplation of Death, under 
the Federal Estate Tax Laws. 24 Texas Law 
Review, No. 2, 1946. 


This article advocates the objective test in 
determining the taxability of transfers of 
property under the Estate Tax Laws. The 
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authors point out that the subjective test- 
transferors motive, as applied by the Supreme 
Court, is too susceptible to “carefully as- 
sembled, self-serving evidence.” 


The Federal Estate Tax on Inter Vivos 
Trusts: A Common Sense Rule for Hallock 
Cases. (Nov. 1945) 59 Harvard Law Review 
43-72. Lewis D. Spencer. 


A legislative solution to the problems of the 
Hallock case in the form of an amendment to 
Section 811(c) of the Code. 


Proration of Federal Estate Tax Among Life 
Insurance Beneficiaries. (Oct. 1945) 50 Dickin- 
son Law Review 1. Edward N. Polisher. 


Contains a comprehensive discussion of the 
payment of Federal Estate Taxes on insurance 
when the proceeds are payable to a named ben- 
eficiary. It discusses the Executor’s right to 
enforce reimbursement from the beneficiaries 
for that proportion of the tax which the pro- 
ceeds received by the beneficiary bears to the 
net estate, when the will does not direct that 
the entire tax be paid from the general estate. 
It discusses the great difficulty arising when 
the proceeds of insurance are made payable 
to beneficiaries in stated instalments over a 
period of time. New York and Pennsylvania, 
under almost identical statutes, have reached 
different conclusions as to its collection, New 
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York allowing the collection of a lump sum 
first, from the insurance company, thus re- 
ducing the instalment payments, which seems 
the most equitable solution. The Pennsylvania 
Supreme Court found, however, that the in- 
surance company is not a “person interested 
in the Estate” thus making it necessary to 
attach all the first instalments paid to bene- 
ficiary, leaving them without the protection 
which deceased intended at a time when they 
need it most. 


Federal Estate Tax Deductions for Testa- 
mentary Charitable Gifts. 30 Minn. Law Re- 
view 125. 


Testamentary gifts to charities must be cer- 
tain and the amount ascertainable as of the 
date of testator’s death if such amount is to 
be included as a charitable deduction. Certain- 
ty must be determined on the basis of facts 
known at testator’s death and not on facts 
later revealed. If the gift is dependent on the 
acts or discretion of a third person, most cases 
hold it uncertain. If the Will sets up a definite 
standard by which to determine the amount 
of a gift, the amount will be ascertainable. 
Generally, the facts of each case must control 
such determination. 


Federal Taxation of Community Property. 
(June 1946) 34 California Law Review 398-414. 
Harrop A. Freeman and Virginia Schwartz 
Mueller. 


Discusses the gift and estate taxes on com- 
munity property and suggests adoption of the 
Nevada and New Mexico type statute, which 
provides that on the death of the wife the 
entire community property belongs without 
administration to the surviving husband, as a 
means of avoiding estate taxes on the wife’s 
one-half under present California law. 


Priority of Federal Estate Tax Liens. (Nov. 
1945) 20 St. John’s Law Review 1. 


A comprehensive review of the priority of 
Federal tax claims and liens. The author 
points out that the lien given by Sec. 827 of 
the Internal Revenue Code is superior to any 
other type of encumbrance, without notice, 
necessitating a careful scrutiny of the record 
of property in probate within ten years. 


The Hallock Problem: A Case Study in 
Administration. (Oct. 1945) 58 Harvard Law 
Review 1141-1181. Louis Eisenstein. 


A critical analysis of the cases flowing from 
the Hallock decision. The author suggests that 
the solution to the problems raised by the de- 
cisions should be by legislation. 


Federal Estate Tax on Community Property. 
(Dec. 1945) 25 Texas Law Review No. 1. 


An interesting review of the Federal Estate 
Tax Law on Community Property in light of 
the Herbst and Wiener decisions upholding the 
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validity of the 1942 amendment to Sec. 811(e) 
(2) of the Revenue Code. The article points 
out that the cases relied on for sustaining the 
tax are those involving joint tenancy and ten- 
ancy by the entirety where the right or power 
taxed is created by contract, whereas the 
power or right taxed in Community Property 
states is one created by law. 


MULTIPLE STATE INCOME AND PROPER- 
TY TAXES 


International Double Taxation of Income: 
Relief Thru International Agreement. (Nov. 
1945) 59 Harvard Law Review 73-116. Ke 
Chin Wang. 


A discussion of the problem of double tax- 
ation of income where two separate nations 
may tax the income. The problem of interna- 
tional agreements to fairly tax the income is 
discussed. 


GIFT TAX 


Recent Developments in Federal Gift Tax. 
(Jan. 1946) 50 Dickinson Law Review 49. Ed- 
ward N. Polisher. 


This is a complete and exhaustive study of 
the Federal gift tax developments since the 
Act of 1942. It covers the widely divergent 
field of taxation under the term “gift.” It 
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points up the fact that the act, as presently 
written, is framed in broad, generalized terms, 
and that as a result the interpretation of its 
provisions is left to be developed by admin- 
istrative and judicial processes and shows that 
those called upon to advise in this matter 
should take this factor into account. The 
author suggests that the practical solution 
of the problem is the integration of the estate 
and gift taxes into one cumulative transfer 
tax. 


FIDUCIARY’S POWERS 


Powers of Trustees Upon Termination of 
Trust. 45 Columbia Law Review 863. Harrison 
F, Durand. 


The author has written a most illuminating 
article on the duties of a trustee and his ad- 
ministrative powers in the distribution of the 
corpus of the trust when specifically directed 
by the terms of the will or his implied powers 
in the will or trust agreement, also distribu- 
tion pursuant to statute. He discusses the 
possibility of liability on the part of a trustee 
who continues to manage trust real estate 
when the trust has terminated and the re- 
maindermen have not been ascertained. The 
author also covers the duties of the legal 
representative of the Estate of a deceased 
Trustee. 








THE 
NEW YORK TRUST 
COMPANY 


EXECUTOR, TRUSTEE, 
CORPORATE 
TRUST AND 

AGENCY SERVICES 


* 


100 BROADWAY 


MADISON AVENUE 
AND 40TH STREET 


TEN ROCKEFELLER PLAZA 
* 


Member of Federal Deposit Insurance Corporation 





522 


The Effect of Illegal Conditions Annexed to 
Dispositions of Property. (March-April, 1946) 
40 Illinois Law Review. Walter J. Klockau. 


The effect of illegal restrictions or condi- 
tions upon the gift or transfer of real and 
personal property is treated in relation to 
gifts and transfers (1) where the illegal con- 
dition is imposed to enable the donee to keep 
the property, i.e., illegal conditions subsequent, 
(2) where the illegal condition is imposed to 
enable the donee to get the property, i.e., 
illegal conditions precedent, and (3) the dis- 
tinctions made when the illegal condition is 
imposed by will. 


Insurance Options for Trustees. Trusts and 
Estates, June 1946, p. 577. 


A discussion of the importance of the right 
of trustees, particularly corporate trustees, to 
elect settlement options, specified in life in- 
surance contracts; also a review of present 
practices of the insurance companies. 


TRUST INVESTMENTS 


Should the Prudent Man Rule for Trust In- 
vestment be Adopted in Wisconsin? Wisconsin 
Law Review, Vol. 1945, July, No. 4, page 499. 

The article reviews the history of trusts in 
Wisconsin where investments have been limited 
to a list prescribed by statute. The article 
argues that a rigid statutory list is subject 
to special group pressure, is behind the times, 
and has resulted in great loss to Wisconsin 
trusts. The article argues strongly for the 
adoption of a statute modelled after the 
Massachusetts rule, which permits invest- 
ments by the trustee according to the stand- 
ards of prudent man dealing with a view to 
permanent investment and not speculation. 


The Massachusetts Prudent Man Rule in 
Trust Investments. (Nov. 1945) Boston Uni- 
versity Law Review 307. Mayo Shattuck. 


The article details the Massachusetts de- 
cisions under the Prudent Man Rule. The 
Massachusetts courts strictly construe termin- 
ology tending to grant additional powers to 
the trustees beyond the scope of the rule and 
closely limit exculpatory words in the trust 
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which would permit the trustee to go beyond 
the rule. The author points out that the 
original Prudent Man Rule added a qualifica- 
tion not contained in many recent statutes, to 
the effect that a prudent trustee must act as a 
prudent man, safeguarding the property of 
others, would act. Where this provision is not 
included there has been a tendency by the 
courts to read it in. 


The Illinois Prudent Man Investment Rule. 
(March 1946) Chicago-Kent Law Review, Vol. 
24, No. 2. William H. Dillon. 


Discusses the act by which Illinois adopted 
the rule and “its legislative and judicial ante- 
cedents;” states that the article “has attempt- 
ed to show the effect and change produced ... 
on the fundamental law” and “that it is a pro- 
gressive step in the right direction.” 


TESTAMENTARY CAPACITY 


Kindness and Affection as Elements of Un- 
due Influence. (July 1945) Wisconsin Law Re- 
view, page 633. 


To establish undue influence, the facts must 
show: 

1. A person unquestionably subject to undue 
influence. 

2. An opportunity to exercise such influence 
and effect the wrongful purpose. 

3. A disposition to influence unduly for the 
purpose of procuring an improper favor. 

4. A result clearly appearing to be the 
effect of the supposed influence. 

Undue influence is treated as a species of 
fraud and the elements must therefore be 
established by clear, convincing and satisfac- 
tory evidence. Whether acts of kindness and 
affection show undue influence depends on 
the intent and motive of the actor and must be 
determined by the facts of each case. 


Attorney As Testamentary Beneficiary. 
(Sept. 1945) 31 Cornell Law Quarterly 80. 
Harry Hazelwood, Jr. and George J. Thomson. 


The author discusses the necessity for hav- 
ing the law relating to undue influence clar- 
ified. He shows the confusion and misappre- 
hension in minds of laymen and lawyer alike 
and the need of minimizing the role of con- 
structive fraud by a liberalization in the strict 
minority states which stigmatizes an innocent 
relative or friend for failure to meet techni- 
calities of a rigid formula. He shows, on the 
other hand, that no jurisdiction should invite 
will contests alleging undue influence by per- 
mitting payment of the unsuccessful con- 
testant’s attorney’s fees and costs. A clear 
analogy of the law in various jurisdictions. 


PROBATE AND ISSUANCE OF LETTERS 


Dispensing with Administration. (Dec. 1945) 
Michigan Law Review 329. Paul E. Basye. 
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Exhaustive discussion of need for admin- 
istration in probate of estates under certain 
circumstances: urges simplification and early 
distribution and concludes that in no event 
should administration be required as a process 
and that if heirs can make collection and dis- 
tribution of an estate and pay all claims, 
legislation should not prohibit it. 


DISTRIBUTION OF ESTATES 


Descent per Stirpes and Descent per Capita. 
(Jan. 1946) Wisconsin Law Review 1. 


Where the distribution is per stirpes some 
courts have held that the property is to be 
divided among the heirs of the generation 
nearest to the testator whether any member 
of such generation is alive or not at the date 
of testator’s death. Other courts hold that the 
distributees will be the heirs of the generation 
nearest to the testator in which at least one 
member of such generation is alive at the date 
of testator’s death. The author emphasizes the 
extreme confusion which has resulted from 
vague statutes and from court decisions de- 
termining per stirpes or per capita descent and 
points to the need for specific and detailed 
statutes on the subject in regard to both 
lineal and collateral heirs. 


DRAFTING WILLS AND TRUSTS 


Standard Clauses for Wills. (March through 
August 1946) Trusts and Estates. Ralph R. 
Neuhoff. 


A series of six articles offering a valuable 
selection of tested forms for testamentary 
trusts. 


Objectives of Estate Planning. (May 1946) 
Trusts and Estates 475. Heman T. Powers. 


A discussion of the elements involved in 
the planning of an estate, with reference to 
the type and characteristic of assets, the med- 
ium of transfer, and the factors that will or 
can impair or facilitate the consummation of 
the estate owner’s objectives. 


Estate Planning — A New Legal Science. 
(June 1946) 50 Dickinson Law Review 113. 
Edward N. Polisher. 


A comprehensive and illuminative study of 
the many pitfalls in planning estates in the 
present day. The article sets forth that no 
estate plan is sound that fails to take into 
account the amounts which the executors will 
need to discharge the estate’s liability for 
debts, death charges and Federal Estate tax; 
nor will it be effective if it does not make avail- 
able to executors cash or resources readily 
convertible into cash without sacrifice of 
estate assets. It shows further that there 
must be a continuous relationship between 
lawyer and client for frequent reviews of the 
program involved in order to meet the chang- 
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ing economic, tax and family conditions to 
make certain the estate plan still fulfills the 
client’s current needs. 


RIGHTS OF SURVIVING SPOUSE 


Recent Legislation. (Jan. 1946) 26 Boston 
University Law Review 62. 


The note is a review of the legislation in 
certain Eastern states, noting that the tend- 
ency is to grant more and more to the surviv- 
ing spouse, with the right to the spouse to 
waive the Will of the decedent and take by 
the statute, subject to general limitations in 
the total amount. 


The Ex-Spouse and Section 19. (Sept. 1945) 
Chicago-Kent Law Review. H. H. Flentye. 


Cites Classen v. Heath, 389 Ill. 183, 58 N.E. 
(2d) 889 (1945) which “expanded ‘the phrase’ 
as used in Section 19 of the Probate Act so as 
to include a surviving divorced ex-spouse.” 
Section 19 concerns the bar of dower in a 
spouse unless he elects to take as therein pro- 
vided. Discusses construction of statutes by 
courts to determine legislative intent in cases 
of ambiguity, but asserts ‘there is scarcely 
room for more than one construction for the 
term ‘spouse’” in this instance. Also briefly 
discusses history of dower and its impact 
upon titles referred to in the decision. 


Will Creation of Trust Defeat Spouse’s 
Statutory Allowance? (May 1946) 24 Ken- 
tucky Law Journal 296. A. E. Fund, Jr. 


Will the creation of a trust defeat a spouse’s 
statutory allowance? This question is treated 
in relation to (1) gifts inter vivos so as to 
defeat dower, (2) conveyance to a trustee, and 
(3) declaration of trust by the settlor, and 
also in relation to both real and personal 
property. 

[The members of this Committee are Henry 
H. Benjamin, Chicago; Charles M. Blackmar, 
Kansas City, Mo.; William C. Brooker, Tampa, 
Fla; Howard F. Burns, Cleveland; Emma Cum- 
mings, Boston; George I. Devor, Los Angeles; 
Frank G. Ginocchio, Lexington, Ky.; Horace 
Van Valkenburg, Minneapolis.] 
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PENSION PLANS FOR KEY MEN 


Tax Aspects of Insurance Payments 


PAUL F. MILLETT 
Millett, Lewis & Ross, Attorneys, Chicago 


Last month, Mr. Millett discussed the advantages of employment 
contracts for key men, fortified by life insurance. In this article, he goes 
into the tax questions involved in his suggested plans.—Editor’s Note. 


EC. 102 of the Internal Revenue Code 

levies an additional surtax on the “net 
income” of a corporation formed or availed 
of for the purpose of preventing an imposi- 
tion of a surtax upon its stockholders by 
permitting earnings or profits to accumu- 
late. The fact that earnings or profits are 
permitted to accumulate beyond the reason- 
able needs of the business is deemed deter- 
minative of a purpose to avoid surtax. The 
question thus arises whether or not a cor- 
poration that receives proceeds of an insur- 
ance policy on the life of one of its offi- 
cers is subject to additional tax on such pro- 
ceeds if it does not distribute the proceeds 
to the stockholders. 


This question is clearly answered in that 
Sec. 102 imposes the additional tax on “net 
income.” Under Sec. 22 (b) (1) proceeds 
of a policy not transferred for a valuable 
consideration are not income. If, however, 
the proceeds of the policies are paid out as 
dividends to the stockholders such pay- 
ments are income in their hands.! 

Premiums and Sec. 102 
REMIUMS paid by a corporation for 
life insurance on the life of an officer 

or key employee, while regarded by many 
corporations as an expense, are not deduct- 
ible for income tax purposes, and therefore 
are regarded as being paid out of net prof- 
its. The question then arises whether or 
not the use of net profits in the payment of 
premiums might not result in an accumula- 
tion of savings or profits beyond the reas- 
onable needs of the business, and thus re- 
sult in the imposition of Sec. 102 surtax. It 
should be noted that the surtax is imposed 
not because earnings are accumulated be- 
yond the reasonable needs of the business, 
but because a corporation is formed or 
availed of for the purpose of preventing the 
imposition of a surtax on its shareholders 
by accumulating earnings or profits. The 


122Cummings v. Com., 73 F (2) 477 (CCA Ist, 1934) ; May 
v. Com., 20 BTA 282 (1930); Golden v. Com., 113 F (2) 
590 (CCA 8rd 1940). I. T. 2181, IV—1 CB 90. 


fact that earnings are accumulated beyond 
the reasonable needs of the business is evi- 
dence of the purpose to avoid surtax upon 
the shareholders. The fact that profits are 
not accumulated beyond the _ reasonable 
needs of the business is only evidence of 
the fact that the purpose of avoiding sur- 
tax on the stockholders does not exist and 
does not prevent the Commissioner from 
showing the existence of a purpose by other 
means.!* However, the Commissioner has 
indicated that unless unusual facts are pres- 
ent a corporation that uses its earnings for 
reasonable needs of its business has little 
to fear from Sec. 102.14 


From the above it would seem clear that 
a corporation that uses its earnings to pay 
premiums on insurance (where there is no 
employment contract) must be in a posi- 
tion to show that such use is for the reason- 
able needs of the business. To date there 
have been only two cases before the Tax 
Court in which the evidence showed that 
earnings were being used to pay premiums 
for insurance on the life of an officer.15 
Neither is decisive of the point at issue. 


Effect of Employment Contract 


HERE a corporation purchases key 

man insurance, and where there ex- 
ists no employment contract, it would ap- 
pear that the corporation should use the 
lowest premium form of permanent insur- 
ance rather than, for example, high pre- 
mium or single premium. It is believed that 
if an ordinary life contract is used the pre- 


Reg. 111, Sec. 29.102-2. 

14“No operating corporation accumulating surpluses and 
using the same in the business in which it is engaged 
should be apprehensive”, Press Release dated Dec. 17, 
1934, 

15In Reynard v. Com. 37 BTA 552 (1938), the taxpayer 
apparently made no attempt to show that the purpose of 
the policies was to indemnify the corporation against 
loss. Instead, the evidence showed that the intent was to 
benefit the insured’s children. In General Smelting Co. 
v. Com., 4 TC 313 (1944) the Court held that premium 
payments on the life of a debtor (also an officer) who 
was in default were related to the taxpayer’s business 
and an exercise of sound business judgment, thus the 
Sec. 102 tax was not imposed. 





mium would not be subject to Sec. 102 tax. 
However, if this point were lost by the tax- 
payer, certainly the mortality cost, that is, 
the difference between the premium and 
the yearly increase in cash value, should 
not be subject to Sec. 102 tax. 

Where, however, the corporation has an 
employment contract, it would seem clear 
that the corporation could create reserves 
in an insurance policy adequate to meet the 
pension requirements under the employ- 
ment contract without the imposition of 
See. 102 tax on the premiums, the reason 
being that the corporation is accruing a 
liability under the employment contract; 
thus the reserves adequate to meet that 
liability would not be beyond the reason- 
able needs of the business. 

Whether the policy is purchased for the 
purpose of earmarking funds to meet the 
liability accruing under the employment 
contract or whether the policy is purchased 
purely to indemnify the corporation from 
the loss of services of a valued employee, 
it would appear obvious that in the event 
of termination of employment the reasons 
theretofore existent have ceased. Thus, it 
would be desirable for the corporation to 
discontinue further premium payments. 


Generally speaking, the courts have been 
reluctant to substitute their judgment for 
that of the Board of Directors in respect to 
what is a reasonable business need.1¢ The 
judgment of the Directors is much more 
persuasive when it appears on the corporate 
record book before the revenue agent re- 
quests it than when it is an afterthought 
and inserted after the argument has aris- 
en.17 Therefore, the Board of Directors on 
adopting a resolution to insure the life of 
an officer should set out on the corporate 
records the reasons why they believe the 
death of the insured would result in a pe- 
cuniary loss to the corporation, and, if there 
is an employment contract, that there is a 
liability accruing to the corporation and the 
funds are to be set aside and earmarked for 
that purpose. 


Validity of Employment Contract Provid- 
ing Pension Benefit 
REQUENTLY attempts are made by a 
corporation to enter into a contract 
with an officer at the time of his retire- 


*‘Dill Mfg. v. Com. 39 BTA 1023 (1939); R. C. Tway 
Coal Sales Co. v. U.S. 3 F. Supp. 668 (D.C.W.D.Ky., 
1933), Aff’d 75 F. (2d) 836 (CCA 6th. 1935); Wilkerson 
Daily Corp. Ltd. v. Com. 42 BTA 1266 (1940). 

"Considerable weight was given to the corporate rec- 
ords in Cecil B. De Mille v. Com. 31 BTA 1161 (1935). 
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ment to pay a pension to him or his widow. 
Such contracts are commonly held to be 
unenforceable. The usual reason given is 
that there is no consideration to support 
the agreement to pay the pension except 
past services and a moral obligation, which 
the courts do not regard as good considera- 
tion.1® An agreement to pay a pension to an 
employee if he continues his employment 
for a certain length of time or a mere prom- 
ise or offer so to pay (when accepted by 
performance) is a valid contract and sup- 
ported by consideration.!® The promise to 
continue work, or the actual continuation 
of work constitutes a consideration and the 
pension amounts to additional compensa- 
tion.2° The fact that the pension or benefit 
is payable to a third party (upon the death 
of an officer or employee) does not affect 
the validity of the contract.*! 


When the offer to pay a pension is made 
to present officers or employees of a cor- 
poration, the courts have had no difficulty 
in holding that the corporation has the 
power to enter into such contracts. The 
courts have held agreements to pay a pen- 
sion to be within the implied powers of the 
corporation on the theory that a better 
class of employees, more efficiency and a 
longer term of service are generally ob- 
tained, all of which aids in accomplishing 
the aims of a corporation.?? 


18Plowman v. Indian Refining Co. 20 Fed. Supp. 1 
(D.C.E.D.IIl, 1937); Beers v. New York L. Ins. Co., 
20 N.Y.S. 788 (1892). Fletcher on Corporations (Per- 
manent Edition). Sec. 2939; Southern Hide Co. v. Best 
141 So. 449, (La. 1932); 40 A.L.R.1440. 


8Shofield v. Zion’s Co-op. 89 P (2) 342 (Utah, 1934). 

**Wilson v. Rudolph Wurlitzer Co. 194 N.E. 441 (Ohio, 
1934). 

*1Mabley & Carew Co. v. Borden, 195 N.E. 697 (Ohio, 
1935). 

“Gilbert v. Norfolk & W. Ry. Co. 171 S.E. 814. (W. V., 
1933) ; Hinez v. National Bank of Commerce 237 F. 942, 
(CCA 8th, 1916). 
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Assuming, therefore, that the corpora- 
tion has the power to enter into an agree- 
ment for the payment of a pension or to 
make a binding offer to make such pay- 
ment, the question arises as to the method 
by which this power should be exercised. 
It has been held that the president or an 
officer of a corporation does not have the 
power to make such a contract or make such 
an offer as it is outside of the scope of his 
authority.2* In a great many states the 
Board of Directors probably has authority 
to enter into and authorize an agreement 
to pay a pension to an employee or officer. 
However, there is some authority to the 
effect that the Board of Directors does not 
have authority to hire an employee or offi- 
cer for life or to agree to pay him a pension 
for life.2* Therefore, if there is any doubt 
as to the State law it is preferable to have 
the stockholders ratify any agreement. 


Dangers of Tying in Insurance with 
Employment Contract 


E have discussed the tax effects of 

(1) an. employment contract provid- 
ing for a pension to the employee (and pos- 
sibly a death benefit to his widow) when 
no.insurance is used, and (2) the acquisi- 
tion of insurance independent of the con- 
tract and payable to the corporation. The 
third alternative would be for the employ- 
ment contract to require the employer to 
purchase the insurance for the benefit of 
the employee. The employee would have 
rights in the payments made by the em- 
ployer, but as his rights might be termin- 


*%Langer v. Superior Steel Corporation 178 Atl. 490 
(Pa.1935) ; Carney v. New York L. Ins. Co. 57 N.E.78 
(N.Y.,1900); Heaman v. E. N. Rowell, Inc. 261 N. Y. 
229 (1933). 

*4Carney v. New York L. Ins. Co. 57 N.E. 78 (N.Y. 
1900) ; Beers v. New York L. Ins. Co. 20 N.Y. Supp. 788 
(1892). 
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ated at any time by discontinuance of em- 
ployment, they would only be forfeitable 
rights. 


When the insurance policy is so tied in 
with the employment contract, the amount 
of premium payments allocable to the life 
insurance risk could be deducted by the cor- 
poration?® and would be included in the in- 
come of the employee ;*° as it would be prob- 
able that the key employee’s top personal 
income tax bracket is higher than that of 
the corporation, this would result in an 
over-all tax loss. The portion of the pre- 
mium allocable to the purchase of the re- 
tirement annuity would not be included in 
the income of the employee, and no tax de- 
duction could be taken by the employer, 
assuming the employee’s rights were for- 
feitable.27 When the insurance policy is not 
tied in with the employment contract, none 
of the premium payments may be deducted 
by the corporation, nor are they includible 
in the income of the employee.” 


When the pension payments become due 
(and the insurance policy is tied in with 
the employment contract), the full amount 
of the payments would be income to the 
employee.2® However, the probabilities are 
that the corporation would at no time be 


**Reg. 111, Sec. 29.23 (p) -l. Generally speaking, the 
eost of such insurance is deemed to be the one year term 
premium based upon the rates of the company issuing 
the annuity contract. It appears that this rule applies 
regardless of whether or not the plan meets requirements 
of Sec. 165. 


**Reg. 111, Sec. 29.22 (b)(2)-5. Premiums paid by the 
employer on insurance on the life of an employee (other 
than group insurance) are compensation to the employee 
if he selects the beneficiary or a dependent of his is 
named as beneficiary. Adams v. Com., 18 BTA 381 (1929); 
Com. v. Bonwit 87 F (2) 764 (CCA 2d, 1937), Cert. de- 
nied. 302 US 694; IT 3346, 1940-1 CB, 62. 


*7Reg. 111, Sec. 29.23 (p)-11. 


*8Reg. 111, Sec. 29.24-3. Omaha Elevator Co. v. Com. 
6 BTA 817 (1927); OD 699, 3 CB 192; Merrimac Hat 
Corp., 29 BTA 690 (1934). 


*°Reg. 111, Sec. 29.22 (b) (2) -5. If the employee’s 
wife is entitled to receive payments after his death, the 
question arises whether the value of these payments is 
to be included in the husband’s estate for the purpose of 
the Federal Estate Tax. Applicable sections are 811 (a) 
(interest of decedent in property at time of his death) ; 
811 (c) (transfer intended to take effect in possession 
or enjoyment at or after death) ; 811 (d) (transfer where 
enjoyment is subject to change by exercise of a power) ; 
811 (f) (property subject to a power of appointment) ; 
811 (g) (insurance proceeds). What little authority there 
is indicates that it is not includible. Dimcock v. Corwin, 
19 F. Supp. 56 (D.C. E.D. N.Y., 1927); GCM 17817, 
1937-1 CB 281. The Dimcock base is based on the theory 
that the right of the employee to designate his wife as 
recipient did not constitute property and his designa- 
tion of her does not constitute a transfer of property by 
him to her. It was also held that the payments were not 
insurance. Under the instant facts the holding as to in- 
surance would seem to be strengthened by the decision in 
Helvering v. LeGierse, 312 US 531 (1940) which recog- 
nizes the fundamental difference between an annuity and 





entitled to a deduction, as the employee’s 
rights in the contributions were forfeitable 
in the year in which they were paid.®® This 
is a second tax disadvantage. If the insur- 
ance policy had not been tied in with the 
employment contract, the pension payments 
would have been deductible by the employ- 
er, providing, of course, they met the test 
of reasonableness.*! 


Payments to Widow 


SSUME next that the employee dies be- 
fore retirement age and death benefit 
payments become due to his widow. If the 
death benefit payments are covered by the 
insurance policy which is tied in with the 
employment contract, it is clear that their 
value must be included in the estate of the 
employee for Federal Estate Tax purposes, 
as the employee in effect paid the premiums 
on the insurance.®? If the insurance policy 
is divorced from the employment contract, 
the corporation receives the proceeds tax 


insurance. Joint and Survivor annuities have never been 
attempted to be taxed as insurance, but rather as a trans- 
fer intended to take effect in possession or enjoyment at 
death. If the employee retains the right to change the 
beneficiary (surviving annuitant) care should be taken 
to limit his selection to the limited class provided in 
section 811 (f). 

If the employee has an election between a single an- 
nuity and joint and survivor annuity, or retains the 
power to revoke the provisions made for the surviving 
annuitant and receive those benefits himself, it would 
appear that Sec 811 (c) and (d) would apply and it 
has been so held. Special Ruling of Deputy Commissioner 
D. S. Bliss dated December 21, 1943, CCH Estate Tax 
Service 6005; Estate of W. J. O’Shea, 47 BTA 646 
(1942). In the ordinary case of a purchase of a joint 
and survivor annuity by one spouse, it is clear that the 
value of the survivor’s annuity is included in the es- 
tate of the decedent as a transfer intended to take ef- 
fect in possession or enjoyment after death. Com. v. 
Clise, 122 F (2) 998 (CCA 9th, 1941), cert. denied 315 
US 821 (1942); Mearhle v. Com., 42-2 USTC { 10,193 
(CCA 3d, 1942); Com. v. Wilder, 118 F (2) 281 (CCA 
5th, 1941), cert. denied 314 U.S. 634 (1941). As to the 
gift tax problem that may arise when the employee has 
a right of making an election or designating the bene- 
ficiary, see Freyburger, Employee Benefit Plans, Tazes, 
Nov. 1945. 

°Reg. 111, Sec. 29.23 (p)-11. 

‘Seavey & Flarsheim Brokerage Co., 41 BTA 198 
(1940), aeq.; H. T. Cushman Mfg. Co., T.C. memo op. 
CCH Dec. 13,850 (M) (1943); Reg. 111, Sec. 29.23 (a)-9 

it is to be noted that the restriction of Section 23 (p) 
(1) (D) allowing a deduction for payments only when 
the employee’s rights are nonforfeitable, should not apply 
as prior to the actual payments to the employee or his 
widow, no payments have been made to which the em- 
ployee has any rights, forfeitable or otherwise. A dis- 
turbing note is found in Reg. 111, Sec. 29.23 (a)-9. 
After providing that amounts paid to a retired employee 
or his dependent as a pension or as compensation for 
injuries are deductible, it is provided “‘such deductions 
are limited to the amount not compensated for by in- 
surance or otherwise.” As no deduction is allowed for 
the premium payments and as the insurance is com- 
pletely divorced from the pension contract, it appears 
that this clause should not be interpreted to deny a 
deduction in the case under consideration. 

Section 811 (g) IRC; Report of the House Committee, 
CCH Federal Estate Tax {| 3470.50. 
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free,?* they are not included in the estate 
of the key employee, and the corporation re- 
ceives a deduction for reasonable payments 
made by it to the widow. The payments so 
made are, of course, taxable income to the 
widow,*® but the tax disadvantages of this 
can be largely mitigated by making the 
payments over a period of years. 


In conclusion, it would appear clear that 
in the ordinary case when an employer 
wishes to adopt a limited pension plan for 
a small number of key employees, the most 
advantageous method from a tax standpoint 
would be by the use of an employment con- 
tract and insurance which is completely 
divorced from the employment contract. 

8TRC Sec. 22 (b) (1); U.S. v. Supplee-Biddle Hard- 
ware Co. 265 US 189 (1924). 

**Failure to show that the pension payments are reas- 
onable additional compensation will defeat the deduction. 
Mobile Bar Pilots Association v. Com. 35 BTA 12 (1936). 
Thus where the employee has been paid a top salary or 
the payments to the widow are from a family corporation 
the deduction may not be allowed. W. D. Haden Co. v. 
Com., CCH Dec. 15,103 (M) (T.C., 1946). 


**Florsheim v. U. S. (D.C.) 45-2 USTC { 9388, { 9389; 
aff’d 46-1 USTC {| 9305 (CCA 8th). 
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TRUST FEES BASED ON COST ANALYSIS 


New Schedule Adopts Pay-As-You-Go Principle 


RICHARD L. COOCH 
Vice President, Equitable Trust Company, Wilmington, Delaware 


N working out our new charges, we 

adopted certain accepted principles es- 
tablished by other trust institutions, and 
added some ideas of our own, which devel- 
oped from our approach to the problem. 


As a guide to the desired basic annual 
charges, we used the currently established 
costs of leading trust institutions in which 
exhaustive cost studies had been conducted. 
Officers of these institutions were most co- 
operative in making the information avail- 
able. From these figures, we developed stan- 
dard average composite costs, and, after 
further testing them for local applicability, 
we adopted them as a basis. Responsibility 
factors, in line with accepted standards, 
were also included. We felt it to be imprac- 
tical to put the smallest accounts fully on a 
paying basis, (except to the extent that by 
the use of our common trust funds we can 
reduce costs enough to do this) and unsound 
to expect the few large accounts to carry 
the entire group of personal trusts. Our 
annual charges were therefore designed to 
yield a reasonable and uniform margin of 
profit over standard cost and responsibility 
factors, in all accounts beginning with those 
in the lower medium size range and up. 


Bases of Compensation 


E used both annual income and fair 
value of principal as bases for com- 
puting and charging commissions, and, with 


due regard for the needs of the small income 
beneficiary, apportioned the total annual 
charges equitably between income and prin- 
cipal. (Chart 1) The commission rates on 
income were unchanged from those which 
had been in effect. The small annual charges 
to principal are new to us, and will replace 
the much larger charge previously deferred 
until ultimate distribution. 


Appropriate provisions were included to 
cover past services on old accounts( as we 
change over to the new basis) and to cover 
short-term trusteeships on both new and 
old accounts. The annual charges will not 
materially reduce the principal during the 
normal duration of a trust, (Chart 2) yet 
they will provide a logical source of recur- 
ring departmental earnings to offset the 
drop in commission dollars based on income, 
(Chart 3) as well as the higher costs aris- 
ing from “cost of living” and added serv- 
ices, familiar to all trustmen. 


Sliding Scale of Rates 


INCE costs do not ordinarily increase 

directly with size, we lowered the rates 
as size increased. To provide a smooth tran- 
sition between size brackets, we preserved 
the rate structure while dropping from 
block to block; and to simplify computation, 
we used a flat amount to adjust the differ- 
ence in rate between the lowest bracket and 
all prior brackets. For example, the annual 


Chart 1 


DISTRIBUTION OF PROPOSED ANNUAL TRUST FEES 
BETWEEN PRINCIPAL AND INCOME 


3 INCOME COMMISSION 





Chart 2 


% COMMISSION PAID (AGGREGATE) AND % NET AMOUNT RECEIVED 
BY INCOME BENEFICIARY 
AND 
BY PRINCIPAL BENEFIC|ARY 
20 YEAR DURATION 
COMMISSION COMMISSION NET PRINCIPAL 
ON INCOME ON PRINCIPAL 
MM a. 
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principal charge on a $150,000 trust could In direction trusts, where others would 
be computed as follows: have sole responsibility for investment, we 

4/10% on the first $25,000 $100 provided for appropriate reduction in charg- 
plus 3/10% on the next 25,000 75 e&S on principal. Large blocks, on the other 
plus 2/10% on the next 50,000 100 hand, do not lessen responsibility, but do 
plus 1/10% on the next 50,000 50 permit a saving in operating costs, so we 


Pe DO bot CD CP me | CP 


_____ lowered the commissions on income in such 
cases. Any charge to principal in a per- 
: TOTAE vs petual trust would eventually impair the 
But, by simply referring to Schedule 1-B: fynd; hence, we provided that total com- 
Adjusting figure $175 missions in such accounts should be charged 
plus 1/10% on $150,000 150 to income, and that in the larger perpetual 
—— trusts, because of their nature, charges 
we get the same TOTAL $325 might be somewhat reduced. 


Special and Extraordinary Services Attitude of Customers 


LLUSTRATIVE examples of application HE new schedules were approved by our 
of basic rates for normal services, show- Board of Directors in the appropriate 
ing the monthly equivalents of total annual 
charges, were included in the schedules, as Chart 3 
well as examples of unusual or extraordi- 
nary services for which additional compen- wee, Ae On COOMORATE BONDS 
sation would be expected. Additional annual 1920-1946 
charges on mortgages and real estate were Se ies tas ar Gale OF 
specified, and kept at level rates, since, even ae SYSTEM SEPT "43 TABLE 128, P-468 
in large aceounts, we felt that the invest- Nan tail ones cl tis 
ment units were apt to be small and their 2:60 
administration relatively costly. We includ- 
ed also a provision that we should receive 
the same commissions for serving as co- 
trustee as for serving as sole trustee, on the 
ground that our duties and responsibilities 
are not ordinarily lessened by having one or 
more co-trustees acting with us. 




















NUMBER OF YEARS IN WHICH PROPOSED PRINCIPAL COMMISSIONS 
WILL EQUAL PRESENT TERMINATION FEES (1938 SCHEDULE) 


: 


Chart 4 


exercise of the Board’s responsibility and 
authority. 


After the approval by our Directors, we 
notified our customers by personal letters, 
sending them the new schedule, pointing out 
the basic.reasons for its adoption, and an- 
ticipating their questions, insofar as pos- 
sible. We kept the letters brief, and non- 
technical, and offered further details where 
desired. Some of the charts used for ex- 
planation are reproduced herewith. In ad- 
dition to those mentioned above, we used a 
chart to show how many years it would 
take before the new annual charges would 
equal the termination charges already in- 
curred on the old basis. (Chart 4) A very 
satisfactory customer acceptance has been 
indicated. 


Gross earnings of trust departments of 
North Carolina state banks totalled $678,239 
in 1945, according to the recently published 
report of the Commissioner of Banks. This 
figure is slightly down from the previous 
year’s aggregate of $681,865. 
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Miami Bank Extends Trust Facilities 


HE First National Bank of Miami has 
entered upon an aggressive and contin- 
uous campaign for the development of trust 
business in South Florida. David B. Alter, Jr., 
vice president and trust officer, advises that, 
because of the steady growth in the bank’s 
trust division, new and enlarged quarters for 
the Trust Department are being prepared, 
taking over the entire sixth floor, and all trust 
activities will be consolidated at the new 
location in the near future. ’ 

Emphasis in the development program is 
being placed on cooperation with the Bar by 
means of personal calls made by the trust 
officers on all attorneys in the area; on educa- 
tion of the bank’s customers to the advan- 
tages and need for fiduciary services, by 
means of extensive newspaper advertising, 
direct mail and personal calls. Emphasis is 
also being placed on First National’s facilities 
for handling ancillary administrations in 
Florida. 

They have also recently established a com- 
plete investment research and analysis division 
in conjunction with the Trust Department, in 
order to provide complete investment services 
to their trust accounts. 


Virginia Trustmen Meet 


Virginia trustmen met on October 21st at 
Roanoke to discuss problems of mutual inter- 
est. At the Mid-Winter Trust Conference held 
in New York last February, the Virginia dele- 
gates had a luncheon meeting which was so 
helpful that they decided to have the experi- 
mental round-table meeting recently held. 

The success of the latter meeting led to a 
decision to have similar meetings at least twice 
a year, one in the spring and one in the fall. 

Elias Richards, Jr., assistant trust officer, 
The Lynchburg National Bank and Trust Co., 
is chairman of the Trust Committee of the 
Virginia Bankers Association. 
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Report On F.A.A. Trust Departmentals 


T the Financial Advertisers Association 
in San Francisco on October 7th-10th, 
the members identified with trust new busi- 
ness development held virtually a conven- 
tion - within - a - convention. Trust Depart- 
mental sessions were held on the afternoons 
of October 7th, 8th and 10th, leaving free 
time for trust delegates to attend general 
business and educational sessions and the 
“clinics” that are features of the F.A.A. 
conventions. 


Since the trust departmental meetings 
are addressed, in the main, extemporaneous- 
ly, and contain a large element of audience 
participation, a detailed report of the pro- 
ceedings is not practicable. Indeed, confi- 
dences would be violated if a full transcript 
were published, for one of the conditions of 
the meetings is that “reporters are not pres- 
ent.” , 


The first meeting was on the theme 
“Trust Relations with Professional 
Groups.” Following an address of welcome 
by Walter E. Bruns, vice pres- 
ident and trust officer of the 
Bank of America in San Fran- 
cisco, Edgar H. Rowe, a San 
Francisco attorney, addressed 
himself to the title, “A Law- 
yer Looks at Trust Com- 
panies.” Thereafter John L. 

Chapman, trust officer of the 
City National Bank & Trust 
Company of Chicago, present- 
ed a report of conferences 
with the American Bar Asso- 
ciation Committee on Unau- 
thorized Practice of Law. The 
remainder of the meeting was 
a panel discussion, under the 
direction of Halsey G. Bech- 
tel, Jr., assistant trust officer 
of the Central Trust Company, 
Cincinnati, on “The Merits of 
Life Insurance and Trust 


trust prospects, rather than underwriters 
generally. The ethics and practicality of 
this practice were vigorously debated. 


Public Relations 


“Trust Relations with the Public at 
Large.” E. J. Nicholas, trust officer of the 
Manufacturers Trust Company, New York, 
reported on experiments made by his insti- 
tution with a “School for Trust Customers.” 
While the experiments were tentative and 
small-scale, they were productive of new 
business in surprising quantity. Close ques- 
tioning as to details of procedure was indi- 
cative that others are contemplating simi- 
lar tests of this means of stimulating pub- 
lic interest in trust services. The closing 
feature of the meeting was a debate on 
“New West vs. Old East — A Comparison 
of Trust Development Methods.” L. H. 
Roseberry, vice president of the Security- 
First National Bank of Los Angeles, intro- 


th theme for the second meeting was 


Councils.” Two points of in- 
terest were revealed in this 
discussion: (1) There is over- 
much of lip service between 
trustmen and life underwrit- 
ers in some (named) coun- 
cils; (2) some banks, notably 
in the West, have successfully 
recommended individual un- 
derwriters (in rotation) to 


Officers elected at recent convention of the Financial Adver- 
tisers Association in San Francisco. Left to right, seated: 
Swayne P. Goodenough, vice president, Lincoln Rochester 
Trust Co., Rochester, N. Y., president; Robert Lindquist, 
assistant vice president, American National Bank & Trust Co., 
Chicago, first vice president. Standing, Allen Crawford, vice 
president, Bankers Trust Co., Detroit, second vice president; 
Chester L. Price, advertising manager, City National Bank & 
Trust Co., Chicago, treasurer; John deLaittre, vice president 
and treasurer, Farmers & Merchants Bank, Minneapolis, third 
vice president. 
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duced, as the Western champion, Allan Her- 
rick, advertising manager of the same insti- 
tution. Earl S. MacNeill, trust officer of 
The Continental Bank & Trust Company of 
New York, introduced, as the Eastern cham- 
pion, Barclay B. Baekey, assistant trust offi- 
cer of the National Newark & Essex Bank- 
ing Company, of Newark, N. J. Mr. Her- 
rick reviewed the development in the West 
of annuity type trusts and the widely-pub- 
licized “If You Have $1,000 You Have an 
Estate.” Mr. Baekey countered with greater 
Eastern interest in Common Trust Funds 
and Pension Trusts as needed extensions 
of trust service to widening masses of peo- 
ple; and he concluded with a display and 
commentary on newspaper advertising used 
by two Eastern banks as examples of fresh, 
new and effective techniques with that mass 
medium. 


Estate Plans 


HE third meeting, under the chairman- 

ship of Maynard D. Conklin, trust offi- 
cer of the Fifth Third Union Trust Com- 
pany of Cincinnati, was a presentation of 
actual estate plans by Thomas H. Kiley, 
vice president and trust officer, Ohio Citi- 
zens Trust Company, Toledo; F. Miles Flint, 
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assistant trust officer, Citizens National 
Trust & Savings Bank, Los Angeles; Harve 
H. Page, second vice president, Northern 
Trust Company, Chicago; and Henry H. 
Judson, vice president and trust officer, 
Seattle Trust- & Savings Bank, Seattle. 
Specimens of the plans were distributed 
and the manner of their use described. Due 
to limitations of space, these case histories 
could not be reproduced in this issue; they 
will be reported later. 


At a luncheon meeting, A. J. Callahan, 
trust officer of Wells Fargo Bank & Union 
Trust Company, San Francisco, discussed 
the effects of taxes on the development of 
trust business. He expressed optimism 
about the growth in the future. 


The trust departmental sessions were 
under the general chairmanship of Earl 
S. MacNeilll, who completed his term of of- 
fice as Trust Departmental Chairman. H. L. 
Flynn, assistant vice president, The Cleve- 
land Trust Company, presided at the meet- 
ings as Program Chairman. At the busi- 
ness session on October 8th, Mr. Flynn was 
elected trust Departmental Chairman for 
elected Trust Departmental Chairman for 
directors of the Association. 
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TAX NOTES 


SAMUEL J. FOOSANER 


Counsellor at Law, Newark; Special Tax Lecturer at New York 
University, University of Miami, Rhode Island State College, 


Estate Tax 


Corpus of trust includible in estate where 
broad powers retained. Decedent created a 
trust, designating his wife as life benefi- 
ciary and his children as remaindermen. 
In appointing himself as co-trustee, he re 
served the power to distribute any part or 
all of the corpus, in an unrestricted manner, 
to his wife, the life tenant. By virtue of 
the liberality of the provisions in this re- 
gard, the decedent, as co-trustee, empow- 
ered himself to completély extinguish the 
principal of the trust, so that nothing would 
be left for the remaindermen. Under the 
trust indenture, it was also provided that, 
in the event the life tenant did not remain 
the decedent’s wife during his lifetime, or 
were to remarry after his death, she would 
be divested of her interest. HELD: Be- 
cause of the powers retained, with the re- 
cognized possibility of a complete extin- 
guishment of the remainder interest, the 
entire corpus was includible in the gross 
estate under Sec. 811(d) (2). The life estate 
existent at the time of decedent’s death for 
the wife was not excludible since no basis 
was presented for the evaluation of the pos- 
sibility of the wife’s being divested of the 
life tenancy, on the conditions stated. Es- 
tate of Charles B. Ducharme v. Comm., 7 
TC-85, Sept. 10. 


Portion of corpus includible where sub- 
ject to general power of appointment. A 
trust for the benefit of decedent and his 
brother, equally, was created by decedent’s 
mother. The trustee was authorized, under 
certain circumstances, to distribute corpus 


to other beneficiaries. The trust was to 
terminate on the death of decedent’s moth- 
er, with the corpus devolving absolutely to 
decedent and his brother equally, if sur- 
viving. Decedent and his brother were also 


and Practising Law Institute 


given a power of appointment over such 
portion of the trust as might remain at 
their deaths. Decedent, who predeceased his 
mother, exercised the power of appointment 
under his will. Thereafter, but prior to the 
termination of the trust, the trustee dis- 
tributed portions of the corpus to the other 
beneficiaries. HELD: In computing the 
gross taxable estate of the decedent, one- 
half of the value of the trust corpus at the 
time of his death, subject to a deduction of 
the value of the estate between the date of 
his death and the termination of the trust, 
was includible. The remainder interest was 
not decreasable in value for estate tax pur- 
poses, because of the trustee’s power to 
distribute corpus to other beneficiaries, 
since the value of the contingency in this 
connection was not capable of computation. 
Estate of Charles B. Ducharme v. Comm., 
(supra). 


Invasion powers for beneficiaries under 
trusts cause corpus inclusion in decedent’s 
estate. The decedent created trusts, in 1929, 
for each of his three children, and a fourth 
for his sister. He designated himself as the 
sole trustee and retained power to distri- 
bute, accumulate, and add to the corpus all 
or any part of the trust income in his own 
discretion, subject, however, to his making 
a minimum annual payment of $2500 to his 
sister. The trustee could expend principal 
for the benefit of the income beneficiaries to 
the extent necessary “in case of sickness or 
‘other emergency.” Decedent made addi- 
tional transfers to the trusts, both before 
and after March 3, 1931. In 1937 he estab- 
lished three more trusts for his three chil- 
dren, again designating himself as trustee, 
with the right to distribute or accumulate 
income. This time, however, he did not re- 
serve a right to invade corpus. HELD: The 
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power to invade the corpus in case of sick- 
ness or other emergency, while retained by 
the decedent until death, did not amount to 
a power to “alter, amend or revoke, within 
the meaning of Section 811(d) (2). Respect- 
ing both the 1929 and 1937 trusts in which 
the decedent reserved an unlimited power 
to distribute or accumulate income, he re- 
served such a “right to designate the per- 
sons who shall possess or enjoy the prop- 
erty or income therefrom,” and thus the 
value of all property transferred to the 
1929 trusts subsequent to March 3, 1931, 
is required to be included in his gross tax- 
able estate under Section 811(c). The value 
of the property transferred to the sister’s 
trust, after March 3, 1931, was also includ- 
ible, subject to a deduction for the value of 
the sister’s life annuity. The value of the 
entire corpora of the 1937 trusts was like- 
wise includible in decedent’s gross taxable 
estate. Regarding the property transferred 
to the 1929 trusts before March 3, 1931, 
no portion thereof is includible in the dece- 
dent’s estate. Estate of Milton J. Budlong 
v. Comm., 7 TC-90, Sept. 19. 


Charitable bequests deductible though in- 
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valid. Decedent died a resident of Penn- 
sylvania. His death having occurred with- 
in thirty days of the execution of his will, 
the charitable bequests made therein were 
held to be ineffective under the Pennsyl- 
vania law. The heirs and residuary legatees, 
however, consented to the payment of these 
bequests. HELD: A Probate Court of suffi- 
cient jurisdiction having determined the 
bequests to be valid and having directed that 
they be paid out of the estate, the amount 
of the distributions thus made comprised 
deductible items devolving to charities, 
within Sec. 812(d). Marine National Bank 
v. Comm., 7 TC-100, Sept. 25. 


Where power to terminate remainder in- 
terests includible. A trust indenture creat- 
ed by the decedent in 1918 contained a pro- 
vision reserving the power to terminate the 
trust upon request of the life beneficiaries. 
In the event of such termination, the re- 
mainder interest under the trust would be 
abolished. HELD: Upon the death of the de- 
cedent the value of the remainder interests 
was includible in the gross taxable estate 
under Section 811(d) (2). Estate of Charles 
M. Thorp v. Comm., 7 TC-104, Oct. 7. 


Gift Tax 


No tax where gift held incomplete for 
income tax purposes. In prior litigation, 
Commissioner prevailed in collecting income 
taxes upon the theory that completed gifts 
by petitioners to their wives had not been 
made. Commissioner thereafter sought to 
impose a gift tax on the same transaction. 
HELD: Commissioner, having taken the po- 
sition in the income tax proceedings that 
completed gifts had not been made, cannot 
now inconsistently prevail in a contention 
that gifts were completed. Strong v. Comm; 
Grant v. Comm., 7 TC-108, Oct. 11. 


Voting trust certificate of lower value 
than underlying common stock. A voting 
trust was created by certain stockholders 
to assist in maintaining stability in the 
management of the corporation. Under the 
Voting Trust Certificates, the holders were 
to receive regular dividends on the under- 
lying common stock. But, unlike the com- 
mon stock, these certificates were not listed 
on the stock exchange. The Company main- 
tained an employees’ cash bonus plan per- 
mitting employees to purchase shares of 
stock with said bonuses. Upon purchasing 
company stock in the open market, a special 
committee would transfer the same to the 
Voting Trust and issue certificates. In many 





cases employees, upon terminating their 
employment, did not desire to own theese 
certificates. Since there was no public trade- 
in of such certificates, the Company, upon 
consultation with brokers, established a 
value for them of 662/3% of the regular 
market value of the common stock. Plain- 
tiffs made gifts of certain Certificates, us- 
ing the discount prices as the basis for pay- 
ing gift taxes. HELD: The discounted value 
of the certificates was fair. They were not 
in the same demand as the common stock. 
The Commissioner offered no evidence to 
support the position that the certificates 
were equivalent in value to the underlying 
common stock. Plaintiffs are entitled to a 
refund. Katz v. Nee, U.S. D.C., W.D., Mo. 
#3446, 3447, Aug. 10. 


Income Tax 

Income taxable to trustee where full con- 
trol over distribution. Taxpayer’s husband 
created four trusts naming his wife as 
trustee. He gave her absolute discretion to 
pay all or any part of the income to herself 
or her husband. She was not subject in 
any manner to the control of her husband 
or any other person. HELD: The trust in- 
come was taxable to the grantor’s wife un- 
der Section 22(a), since she was the owner 
of all of the income of the trust. This was 
true notwithstanding the fact that she ac- 
tually paid part of the income derived from 
the trust to her husband. Funck v. Comm., 
7 TC-102, Sept. 27. 


Revenue Bureau Rulings 

Application of T.D. 5488 relaxed. T.D. 
5488, establishing principles of trust in- 
come taxability under the Clifford doctrine, 
was approved on December 29, 1945, effec- 
tive for taxable years beginning after De- 
cember 31, 1945. The Treasury Department 
has recognized that many settlors may de- 
sire to terminate substantial ownership of 
trust income through the relinquishment of 
controls. Accordingly, the Bureau has adopt- 
ed the policy that it will not assert a lia- 
bility of a grantor based on T.D. 5488 where 
he created a trust prior to January 1, 1946, 
and terminates control any time during 
the calendar year 1946. This will not pre- 
clude the Treasury Department, however, 
from assessing a tax to the grantor, within 
the purview of Section 22(a), to the extent 
that this position is not in conflict with the 
newly adopted policy. Mimeograph #6071, 
October 10. 


One-half of income derived from com- 
munity property after effective date of law, 
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taxable to wife. That part of the income re- 
ceived during the period of administration 
by the estate of a deceased husband, who 
died while domiciled in California, which 
is derived from the surviving wife’s share 
of community property acquired by the 
community on or after July 29, 1927, the 
effective date of Section 161(a) of the Civil 
Code of California, is taxable to the wife 
for federal income tax purposes. G.C.M. 
25008, 1946-20-12410. 


Capital gain or loss holding period fixed 
from date of decedent’s death. Advice hav- 
ing been requested as to whether or not the 
optional valuation date for federal estate 
tax purposes also serves as the beginning of 
the holding period under Section 117 of 
the Code, it is held that Section 29.113(a) 
(5)-1(b) (3) is applicable only with respect 
to property includible in gross estates of de- 
cedents dying after October 21, 1942, where 
the executor makes an election under Sec- 
tion 811(j) as to optional valuation. Irre- 
spective of the fact that the basis of ‘the 
property transmitted at death is valued at 
an optional valuation date, the date of the 
decedent’s death is the one from which the 
period of the holding is to be computed un- 
der Section 117 of the Code. Special Ruling 
Sept. 24, 1946, I.T.:P:T :2-ODR-2. 
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ACCOUNTING — Court — Class Represen- 
tation Under New York Statute 


New York—Supreme Court, N. Y. Co. 
Matter of Pratt, 64 N. Y. S. (2d) 470. 


The deed of trust provided for a life tenant 

The deed of trust provided for a life interest 
upon the happening of a specified contingency. 
Upon the death of the life beneficiary, should 
she survive the happening of the contingency, 
or upon the happening of the contingency 
should she not then be living, the trustee was 
directed to pay over the principal to the life 
beneficiary’s then living issue. A proceeding 
for the settlement of the trustee’s accounting 
was brought under New York C.P.A. Article 
79. The life beneficiary was made a party, but 
her infant son was not. Subdivision (b) of Sec- 
tion 1311 of the C.P.A. is as follows: 

“Where an interest in the trust property 
has been limited to a person who is a party 
to the proceeding and the same interest has 
been further limited upon the happening 
of a future event to a person or persons who 
are or may be distributees, heirs at law, 
issue or other kindred of such party, it shall 
not be necessary to make such distributees, 
heirs at law, issue or other kindred parties 
to the proceeding, and the proceeding shall 
be binding and conclusive upon them.” 
The trustee contended that the infant son 

of the life beneficiary was not a necessary 
party. 

HELD: The infant must be made a party. 
The life estate in the income of the trust 
granted to the life beneficiary is not the same 
interest as the remainder in the principal 
granted to her infant son. The section applies 
only where an interest in a trust is limited 
to a party and the same interest has been 
limited further upon the happening of a 
future event. 


ASSETS — Administration — Claim to 


Mortgaged Chattels 


New Mexico—Supreme Court 
Carroll v. Bunt, 172 P. (2d) 116. 


This is an appeal from an order of the trial 
Court granting defendant’s motion for judg- 
ment on the pleadings. Plaintiff alleged owner- 
ship of certain chattels mortgaged to Alice 
Ratcliff to secure a note of plaintiff and stored 
on the premises of Alice Ratcliff and so stored 
at the time of Mrs. Ratcliff’s death. Defendant’s 
motion was made upon the ground plaintiff 
should assert her claim in the Probate Court. 

HELD: It is not necessary to present claim 
in Probate Court to recover property held by 
deceased as bailee. Where mortgagee at time 
of death holds mortgaged chattels, mortgagee’s 
heirs take title thereto subject to fiduciary 
obligation to mortgagor. 


0. 


AssETs — Administration — Homestead 
Allowance — Employment of Agent — 
Liability for Taxes 


Washington—Supreme Court 
Estate of Haukeli, 171 P. (2d) 199. 


Decedent died intestate. His heirs were his 
widow and nephews and a niece. Three of the 
nephews and a niece resided in Norway. His 
estate consisted of real and personal property 
appraised at approximately $43,000. 

1. The widow petitioned to have a half 
interest in the home property, appraised at 
$6,000, set aside to her in lieu of homestead 
under a statute providing for setting aside 
property not exceeding $3,000 in value to the 
surviving spouse free from further admin- 
istration in the estate. The petition was grant- 
ed twenty days later after posting notice as 
provided by the statute. No appeal was taken 





from the order setting aside the property in 
lieu of homestead. Appellants appealed only 
from the final decree of distribution, entered 
approximately a year later. 


HELD: The order setting aside property 
in lieu of homestead is conclusive and final, 
except on appeal and except for fraud. Appeal 
was not taken in time, and the allegation that 
the property was worth $10,000, although ap- 
praised at $6,000, was insufficient to raise a 
question of fraud. The proceeding was in rem 
and notice by posting was sufficient even as 
to the heirs residing in Norway. 

2. The administratrix employed a broker 
to find a buyer for the apartment house 
property. 


HELD: The commission paid the broker was 
a proper item of expense in the settlement of 
the estate. An administrator may employ 
agents for such services as in their nature 
require a degree of skill which is not within 
the command of ordinary persons. 


3. It was contended that real estate taxes 
delinquent at the time of decedent’s death 
should have been deducted from respondent’s 
share of the personal property as an indebted- 
ness of the estate, and not from the sale price 
of the real estate concerned. 


HELD: Although indebtedness of an estate 
must first be paid out of personal property of 
an estate, real estate taxes do not constitute 
an indebtedness of the owner, and the statu- 
tory method of enforcing collection of taxes 
as a lien is exclusive. The taxes were properly 
charged. against the real estate. 


————0 


BAR RELATIONS — Trust Companies En- 
joined from Performing Certain Activi- 
ties in Connection with Wills and Trusts 


Kentucky—Court of Appeals 


Hobson, et al. v. Kentucky Trust Company, decided 
Sept. 27, 1946, not yet officially reported. (Petition 
for rehearing pending.) 


Hobson individually, and claiming the right 
to represent the State Bar Association and 
other lawyers generally, brought an action 
against each of six trust companies doing 
business in Louisville, seeking to enjoin each 
such trust company from doing acts alleged 
to constitute the unlawful practice of law by 
such trust companies. It was alleged in each 
petition, and in substance admitted by the 
answer and stipulation filed in each case, that 
the trust company, with or without assistance 
of regularly retained counsel, 


(1) drafted and supervised the execution of 
wills and in so doing advised and counseled 
with such respective testator concerning (a) 
the character of his estate, (b) the disposition 
desired by the testator and the legal rights 
and limitations with respect to such desired 
disposition, (c) laws applicable in case of 
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testacy or intestacy, and (d) the legal conse- 
quences of provisions inserted in such wills 
with respect to equitable owners, future es- 
tates, etc., 


(2) drafted various forms of agreements 
designed to establish trusts and create trust 
estates and in the course of such services ad- 
vised with the settlors concerning the law 
applicable to the objectives sought to-be ac- 
complished by the settlors, and 

(3) practiced law in the probate courts 
in that (a) from time to time a trust officer 
offers for probate a will in which the trust 
company is nominated as executor, (b) such 
probate proceedings are followed through to 
final settlement of estates, including the filing 
of reports and final settlements, and (c) it 
has instituted proceedings which resulted in 
the appointment of the trust company as ad- 
ministrator of decedents’ estates and guardian 
for infants, and in such instances has followed 
such proceedings through to final settiement 
and discharge. 

It was also charged in the petition, and 
admitted, that the trust company holds itself 
out by advertisements as being competent to 
perform services in connection with the ad- 
ministration of estates. 


It was shown that the charges made by the 
trust company consisted only of commissions 
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for the administration of the estates and 
other trusts, and that no charges were made 
for the doing of specific acts, such as the 
preparation of wills and the institution of 
proceedings in the probate court. It was further 
established that in all cases where difficult 
problems arose in the administration of es- 
tates the trust company habitually employed 
lawyers. In the hearing in the trial court Hob- 
son’s petition was dismissed. 


HELD: Reversed. The trust company has 
the right to prepare wills and trust instru- 
ments if “the maker of such an instrument 
on isolated occasions should apply without 
solicitation on his own volition to defendants 
to act as the maker’s amanuensis in framing 
the instrument he desires to execute, and for 
which defendant receives no compensation.” 
Each defendant “for and on behalf of itself 
beneficially” has the right to “prepare any 
instrument creating such benefit to itself as a 
party thereto” excluding, however, instru- 
ments which merely name the trust company 
as executor or trustee. However, “all other 
acts charged in the petition, and admitted by 
defendants, should be permanently enjoined.” 


Note. Under the foregoing decision Robert 
E. Hatton, general counsel of the Kentucky 
Bankers Association, described to the asso- 
ciation’s recent annual convention the prac- 
tices which a bank or trust company in Ken- 
tucky may and may not perform. 

1. It may not draft deeds, wills, convey- 
ances and other legal documents, or any in- 
strument naming it as fiduciary. 

2. It may not give legal advice to the 
maker of the instruments with reference to 
the distribution or transmission of estates 
and the rights of beneficiaries. 

8. It may not hold itself out to the public 
as “being ready, willing and able to perform 
the aforesaid services.” 

4. It may not advertise or solicit such 
services. 

5. It may not conduct litigation through its 
permanently employed attorney, or other hired 
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employee in connection with the administra- 
tion of its powers as fiduciary. 


1. A bank or trust company may act as 
fiduciary as provided in KRS 287.210. 


2. It may prepare any instrument for and 
on behalf of itself as the beneficial party. 


3. It may on isolated occasions without 
solicitation or compensation serve as an aman- 
uensis in framing an instrument the maker 
desires to execute. 


——-—0 


CLaims — Breach of Trust — Rights of 
Beneficiary 


Massachusetts—Supreme Judicial Court 


Bigelow v. Lawyers Mortgage Investment Corp., 1946 
A. S. 1081, 1091; Sept. 25, 1946. 


“We know of no principle of law that the 
wrongful failure of a trustee to assert a right 
held in trust gives the beneficiary a lien in 
priority to other creditors upon general assets 
of the trustee not belonging to the trust. Even 
where the trustee has misappropriated trust 
property, the prior claim of a beneficiary is 
bounded by the assets of the trust and their 
identifiable proceeds.” 

The case in which the above rule was laid 
down was unimportant so far. as trusts are 
concerned, but the rule is important in respect 
to the remedies available to a_ beneficiary 
against a trustee who has committed a breach 
of trust. The case involved the rights of cer- 
tificate holders in an insolvent mortgage in- 
vestment company. They claimed that the fail- 
ure of the mortgage company to enforce cer- 
tain liabilities of a subsidiary corporation was 
a breach of the mortgage company’s fiduciary 
duty to its certificate holders; but the Court 
held that this did not give them any priority 
rights over other creditors in the general 
assets of the mortgage company. 


—_—_——0 


COMPENSATION — Agreement Fixes Rate 
of Trustee’s Compensation 


New Jersey—Court of Errors and Appeals 
Gifford v. Commercial Trust Co., 48 Atl. (2d) 779. 


Executors elected a trust company to act as 
trustee of certain trusts pursuant to authority 
granted to them under a will. The dcelaration 
of trust provided for commissions to the trustee 
so selected of three per cent on all income 
received and “two per cent on all corpus of 
said trust fund disposed of or in any manner 
severed from the ‘trust fund, subject, however, 
to any decree of the Prerogative Court of the 
State of New Jersey on any account filed by 
it, (said trustee).” No part of either trust 
fund was disposed of or severed. Upon an 
intermediate accounting being filed, the Court 
allowed commissions of two per cent of the 
corpus. The beneficiaries objected to the amount 





of the allowance and sought to have the same 
reduced on appeal. 


HELD: Where a trust agreement fixes the 
rate of a trustee’s compensation, the Court will 
be bound by the arrangement, both with re- 
spect to the rate of commission and the time 
of payment. The rate reached under the mutual 
agreement constituted a binding commitment 
upon the beneficiaries and the designated 
trustee. Observing that the trustee became 
entitled to commissions upon corpus only upon 
disposition of severance, and that no corpus 
had been sold or severed, the holding of the 
lower courts allowing the two per cent com- 
mission on corpus was reversed. 

a () 
DISTRIBUTION — Fraudulent Divorce — 

Widow not Permitted to Share in Inte- 

state Estate. 


Pennsylvania—Supreme Court 
Romanski Estate, 354 Pa. 255. 


Based on her false testimony with respect 
to her domicil in Nevada, claimant procured a 
divorce in Nevada in 1941 from her insane 
husband, who died intestate in a mental insti- 
tution in 1943. She then claimed as widow 
her intestate share of his estate on the ground 
that she was never domiciled in Nevada (an 
admitted fact) and, hence, the Nevada Court 
lacked jurisdiction to grant the divorce. There 
being no other heirs or next of kin, the lower 
Court awarded the entire estate to the State. 

HELD: Affirmed. Where only property 
rights arising out of the marriage are in- 
volved, claimant cannot be permitted for her 
own personal advantage to attack the validity 
of the foreign divorce which she herself pro- 
cured. The Court adopts the majority view 
that the spouse who procures such divorce is 
either estopped or prevented by equitable prin- 
ciples from profiting from his or her own 
wrong, but noted is an exception to the extent 
that the procurer of a fraudulent divorce may 
repudiate it in a “matrimonial” action, i.e., 
litigation concerning subsisting marital status. 

we 
DISTRIBUTION — Right of Widow Who 
Has Obtained Interlocutory Decree of 
Divorce to Family Allowance 


California—Supreme Court 
Estate of Brooks, 28 A.C. 762 (Aug. 20, 1946). 


Brooks’ wife obtained interlocutory decree 
of divorce October 11, 1943. Brooks died June 
4, 1944, therefore prior to the time final decree 
could be obtained (one year after interlocu- 
tory). His wife applied to Probate Court for 
family allowance and probate homestead, and 
from an order in her favor decedent’s sister, 
his executrix, appeals. Order reversed. 

HELD: Although Section 680 of the Pro- 
bate Code requires no more of applicant for 
family allowance than that she be decedent’s 
widow, this right is not absolute and may be 
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waived. In present case wife had received 
interlocutory decree of divorce without any 
provision for h2r support, and this was held 
to amount to waiver of her right to family 
allowance. 
SSS | 
LIFE TENANT & REMAINDERMAN — Appor- 
tionment on Preferred and Common 
Stocks Exchanged for New Preferred 
and Common Stocks of Same Corpora- 
tion 
Pennsylvania—Supreme Court 
King Estate, 355 Pa. 64. 


Trustees under testamentary trust ex- 
changed common and preferred stock of Jones 
& Laughlin Steel Corporation for other shares 
of common and preferred stock of the Corpora- 
tion, as a result of a recapitalization and 
merger of two of its wholly owned subsidiar- 
ies. The old preferred had $45.75 accumulated 
but undeclared dividends, of which $26.25 had 
accrued at the inception of the trust. The ex- 
change was on the basis of one-half share of 
a new 5 per cent preferred, one-half share 
of a new 5 per cent convertible preferred, and 
one and one-fourth shares of no par common 
for each share of the old preferred and the 
arrearages; and one share of no par common . 
for each share of the old common stock. The 
two new preferreds and the old preferred had 
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a par value of $100. Surplus was not increased 
or decreased and the shareholders neither 
gained nor lost on the exchange. When the 
trustees sold part of the preferred and com- 
mon stocks received in exchange, the life 
tenant demanded an apportionment of the 
proceeds between principal and income. The 
lower Court ruled that there should be no 
apportionment until all the exchanged stock 
had been sold. Eight days after the lower 
Court’s decision, the Uniform Principal and 
Income Act became effective in Pennsylvania, 
with a provision, however, that it should not 
apply to receipts and expenses received or 
paid prior to its effective date. 


HELD: No apportionment with respect to 
unsold stock but remanded to lower Court to 
compute the apportionment of the proceeds 
of the stock sold. The time of distribution of 
the proceeds is the logical and only time to 
determine the problems of apportionment. The 
Court refused to apply the Uniform Principal 
and Income Act retroactively, on the life ten- 
ant’s contention that the Act authorized the 
apportionment of the unsold stock. With re- 
spect to the proceeds of the stock that had 
been sold, however, the Court directed the 
apportionment under the Pennsylvania or 


American Rule (discarded by the Uniform 
Principal and Income Act) which is based on 
maintaining the value of the security as it 
was at the date of the creation of the trust — 
called briefly, intact value. The Court further 


directed that the intact value of the stock sold 
should be determined by ascertaining (1) the 
corporate book value of the original stock 
at the date of testator’s death; (2) the ac- 
cumulated profits and income existing as of 
the date of death; (3) how the accumulation 
of subsequent profits and income, if any, was 
affected or reflected in the exchanged stock, 
whereupon the life tenant will be entitled to 
the subsequently accumulated income, less any 
amounts required to restore the intact value 
of principal. 


Three of the seven Justices dissented. They 
urged the immediate “allocation” to income of 
the one and one-fourth shares of common 
stock that were part of the exchange for the 
old preferred stock. The reasoning of the dis- 
sent was that the extra common stock could 
only represent the accumulated dividends on 
the old preferred, because the new preferred 
was equal in par value to the old; with regard 
to preferred stock, par value is intact value, 
since additions to and distributions of sur- 
plus generally do not affect the corporate book 
value of preferred stock. The dissenting opin- 
ion also suggested that the trustee should 
have acted as an impartial stakeholder in this 
dispute and displayed less zeal in supporting 
the remainderman’s cause. 


Se eae 
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LIFE TENANT & REMAINDERMAN — Direc- 
tion to Add “Accretions” to Principal — 
Stock Dividends and Subscription Rights 


Pennsylvania—Supreme Court 
Ferguson Trust, 47 A. (2d) 245. 


Settlor deposited 500 shares of Consumers 
Gas Company in trust by Deed wherein trus- 
tees were directed to collect and hold the 
“dividends, accretions, profits or benefits” and 
to distribute “such dividends” during the lives 
of the settlor and other persons mentioned by 
name, and at the death of the survivor, to 
transfer the stock or whatever may have been 
substituted therefor “together with all accre- 
tions, additions and accumulations thereto and 
thereon” to a Church as a perpetual memorial 
fund. The Deed further provided that “any 
accretion or accretions by way of extra divi- 
dends, increase of capital stock *** or other- 
wise” should be added to principal. Trustees 
added to principal all stock dividends and the 
proceeds of stock rights, but regular dividends 
and extra cash dividends were paid to the life 
beneficiaries. After settlor’s death, the sur- 
viving life beneficiaries claimed that the stock 
dividends and the proceeds of the stock rights 
should have been apportioned between prin- 
cipal and income, because the direction to 
add to principal the “accretions” merely con- 
templated increases in corpus and not stock 
dividends and subscription rights. 


HELD: No apportionment. The Court could 
not find any fixed meaning for “accretions” 
when used in connection with stock and indi- 
cated that, standing alone, the word would 
present a difficult problem of construction. 
However, since the Deed expressly defined 
accretions as extra dividends, increases in 
capital stock and the like and directed that 
such accretions should be added to principal, 
the Court found that the term was intended 
to embrace the stock dividends and subscrip- 
tion rights. The provisions of the gift to the 
life beneficiaries of “such dividends” were 
reconciled by the finding that “accretions” 
was intentionally omitted from the words of 
the gift. The distribution of the cash dividends 
was explained on the theory that cash dividends 
are rarely considered to be extra dividends. 


———_0 


LIFE TENANT & REMAINDERMAN — Rights 
of Creditors of Trustor’s Estate in In- 
come Undistributed at Trustor’s Death 


California—District Court of Appeal 
Estate of Camm, 76 A.C.A. 136 (Sept. 17, 1946). 


Decedent created trust to pay income to her- 
self for life, “and upon her death (together 
with any accrued, accumulated income) to 
Horace O. Camm, son of the Trustor, for and 
during his natural life,” with remainders over 
after his death. There was some $1,600 of 
accumulated and accrued income on _ hand, 





which was paid over to Trustor’s son, who was 
also her administrator. Appellant Brooks, a 
creditor of decedent, claimed in objections to 
administrator’s final account that these funds 
were available for payment of his claim, which 
the administrator denied. 

HELD: Judgment for Brooks affirmed. As a 
matter of construction the quoted phrase did 
not direct payment of accrued income to the 
succeeding life tenant. To hold otherwise would 
permit the Trustee, by withholding income, to 
affect rights of successive beneficiaries inter se. 

The income belongs to Trustor’s estate under 
the principle that a person cannot place his 
property or income beyond reach of creditors 
as long as he reserves right to receive and 
use it, 
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LIFE TENANT & REMAINDERMAN — Trus- 
tees’ Obligation to Use Principal for 
Emergencies or Maintenance 


New Jersey—Prerogative Court 
In re Willey’s Estate, 48 Atl. 2d 789. 


Testator, aged 90, bequeathed a $30,000 
legacy to his widow (who was about his age) 
with the residue of the estate in trust to pro- 
vide a life income for her. His will further 
directed his executors “to pay so much of the 
principal of the fund from time to time to my 
wife as may be required to meet emergencies 
or to maintain her comfortably. The amount 
so used to be determined in the sole discre- 
tion of the trustees hereinafter named.” The 
testator directed that the remainder of his 
estate devolve to a church of which he was a 
retired minister. Testator’s widow was elderly 
and feeble and was possessed of a considerably 
larger estate than her husband. Included in 
sums paid to her on her legacy were a number 
of items for her necessary maintenance. The 
widow’s administrator maintains that the items 
comprising the sums used for her support 
were chargeable against the corpus of the 
trust created under her late husband’s will. 

HELD: Trustee’s decision to use part of the 
widow’s legacy to supplement her income, in- 
stead of resorting to the corpus of the trust, 
constituted a proper exercise of discretionary 
power. The independent income and resources 
of the widow, considered in conjunction with 
the desired objectives of the testator to leave 
a portion of the trust fund to the church, as 
determined by the trustees, warranted a con- 
clusion by them not to invade the trust corpus 
for the further benefit of widow. 


0 


Livinc Trusts — Creation of Express 
Trust — Ineffectiveness 


Washington—Supreme Court 
Colman v. Colman, 171 P. (2d) 691. 


{ction by Kenneth Colman for annulment 
of an instrument executed in September 1930 
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by George Colman in which the plaintiff was 
designated trustee, purporting to create a trust 
in certain shares of stock of the Colman Com- 
pany. The plaintiff signed the instrument “to 
evidence his acceptance of the trusts herein 
expressed.” The defendants are named as bene- 
ficiaries of the trust. It appears that George 

Colman had made an absolute gift of the same 

shares to Kenneth Colman in February 1930 

so that the shares were not subject to inher- 

itance tax (Colman’s Estate, 60 P. (2d) 118). 

Later on it was suggested that if the stock 

were placed in trust for Kenneth for life and 

then to his children, the inheritance taxes at 
the time of Kenneth’s death would be de- 
creased. The trust instrument was made pur- 
suant to this plan. Kenneth surrendered the 

stock certificate previously given him, and a 

new certificate was issued to him as trustee. 
HELD: The purported trust instrument was 

ineffective to create a trust because the settlor 
had no property interest in the shares when 
he signed the instrument. Nor did Kenneth, by 
signing his acceptance of the trusts as trustee, 
effectively create a trust of his own property 
in favor of the defendants. An express trust 
is created only if the settlor properly mani- 
fests an intention to create a trust. An abortive 
attempt: to create a trust by one method will 
not be construed to be a trust on a different 
theory. The instrument was void in its incep- 
tion. 
me) 

REAL PROPERTY — No Conveyance Effect- 
ed By Reservation of Life Interest to 
Wife 

Indiana—Supreme Court 
Ogle v. Barker, 68 N. E. (2d) 550. 


Decedent in 1929 conveyed a farm to his 
wife’s nephew, she joining in the deed which 
contained the following language: “The 
grantors and each of them reserve in said 
above described real estate a life estate there- 
in, for and during the natural lives of each of 
said grantors, and at the death of said grantors 
and each of them said real estate to go unto 
the grantee ***,” . 
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After this deed was executed the husband 
and wife continued to live on the farm and 
had accumulated approximately $3,000 worth 
of tangible property from the operation there- 
of at the time of the husband’s death. This 
property had always been returned for tax- 
ation in the name of the husband. The hus- 
band died in December, 1943, and the wife a 
month later. A controversy arose between 
the executors of the two estates as to the 
ownership of the tangible personal property, 
the husband’s executor claiming that it all 
belonged to that estate and the wife’s executor 
claiming that one-half of the property be- 
longed to each estate. The trial court and the 
Appellate Court of Indiana held that each 
estate was entitled to one-half of the property. 


HELD: Reversed. The quoted provision was 
a reservation by the wife and not a convey- 
ance to the wife. Since the wife, before the 
deed was executed, held only an inchoate inter- 
est.in the property and since nothing was 
granted to her by the deed, she had, as a 
result, no interest in the property during the 
lifetime of her husband and, therefore, had 
no interest in the proceeds of the property. 


The case was one of first impression in 
Indiana, The court recognized that the weight 
of authority in other states is that when a 
husband and wife join in a deed to the hus- 
band’s property, and reserve therein a life 
estate to each, such deed is effective to vest a 
life estate in the wife. However, the court 
preferred to follow the minority rule and 
apply strictly the general proposition that 
there can be no conveyance by means of a 
reservation. The court further said that in some 
of the cases holding that a life estate in the 
husband’s property may be vested in the 
wife by a reservation to that effect in a deed 
made by both husband and wife, it is held 
that the wife’s life estate does not begin until 
the death of the husband. Therefore, since 
the property here in dispute accrued from 
earnings before the husband’s death, the wife 
would not be entitled to them in any event. 


I 


TAXATION — Estate — Effect of Power of 
Invasion on Charitable Deduction 


New York—Surrogate’s Court, Westchester Co. 
Matter of Buell, N.Y.L.J., Sept. 3. 


Testator placed his residuary estate in trust 
for the life benefit of his sister with part of 
the remainder over to Hotchkiss School in 
Connecticut. The will provided that “should 
the welfare of my sister . . . require help in 
excess of income available, I expressly author- 
ize my trustees in their sole discretion to use 
a portion of the principal for such beneficiary.” 
The question presented was whether or not the 
estate was entitled to a deduction for the esti- 
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mated value of the remainder interest to the 
school. 


HELD: The deduction is allowable. The mere 
possibility of invasion of corpus is not. enough 
to defeat the deduction as a matter of law. 
The test is whether the conditions on which the 
extent of invasion depends are fixed by refer- 
ence to some readily ascertainable and reliably 
predictable facts so that the amount which 
will be diverted from the charity and the 
present value of the bequest become adequately 
measurable. The crucial word here is “wel- 
fare.” Unlike “happiness” (the use of which 
resulted in a denial of the deduction in the 
Supreme Court’s most recent decision on the 
subject) “welfare” implies a continuance of 
those material things in life to which the bene- 
ficiary had been accustomed while testator 
was living. Therefore, the invasion of principal 
is restricted by a fixed standard based on the 
beneficiary’s prior way of life. The matter will 
be added to the tax calendar for presentation 
of proof as to the financial resources of the 
beneficiary and other relevant facts. (There is 
a helpful listing of expressions governing in- 
vasion of principal which have resulted in 
denying or not denying a charitable deduc- 
tion.) 


ee 


WILLs — Probate — Attorney as Benefici- 
ary of Client’s Will 


California—District Court of Appeal 


Estate of Phillipi, 76 A.C.A. 132, 172 P. 2d 377 (Sept. 
16, 1946). 


Wilson, an attorney, drew a will for his 
client Phillipi about three and one-half months 
before the latter’s death, in which Wilson was 
appointed executor without bond and the en- 
tire estate was given “unto Fred A. Wilson, 
who may devote the same or such portion 
thereof to worthy persons, institutions and 
causes, or distribute the same or any portion 
thereof to such persons, institutions and 
causes in such proportions and in such manner 
as in his judgment exclusively shall insure 
that my estate will not be dissipated, but on 
the contrary will be used for worthy pur- 
poses.” Two children of the testator were dis- 
inherited. On a will contest the jury found 
that the will had been executed under undue 
influence exercised by Wilson, and judgment 
was entered denying probate. The trial court 
granted Wilson’s motion for a new trial. 


HELD: Order affirmed. Although there is a 
presumption of fraud and undue _ influence 
under such circumstances, there was evidence 
here from which a jury (or the trial judge in 
passing on the motion for new trial) could 
have believed that the testamentary plan orig- 
inated with the testator and that he was not 
influenced by the attorney in making the will. 
Wilson testified that he did not claim for him- 
self personally any interest in the estate. 





WILLs — Probate — Birth of Issue Does 
Not Revoke Will Executed Subsequent 
to Marriage 


United States Court of Appeals—District of Columbia 
Allen v. Heron, No. 9262, decided Nov. 4, 1946. 


This was an appeal by an infant’s guardian 
ad litem attacking the will of the infant’s 
father. The will, which: was made in 1942 when 
the testator was a married man without chil- 
dren, left all his property to his wife. The 
infant was born in 1945 and the testator died 
a few months later. 


HELD: Affirmed. The common law rule that 
a will in favor of a wife is not revoked by 
the birth of a child prevails in the District of 
Columbia. The rule is intended to reflect the 
wishes to provide for their wives or children 
or both. When a man who has neither wife 
nor child makes a will, his omission to provide 
for them is more likely to mean that he does 
not foresee them than that he wishes to disin- 
herit them. It does not follow that revocation 
of the present will would reflect the testator’s 
wishes. Husbands are likely to foresee that 
they may become fathers. Particularly when 
the child is young and the estate small, hus- 
bands who are fathers often choose to leave 
all their property to their wives. A different 
question would arise if the will provided for 
one child but not for a child born later. 


—_———0 


Bank Wins Festival Honors 


The United States National Bank (Portland, 
Ore.) gathered top honors in the parades of 
the first Rose Festival in four years. Awarded 
first prize in the Bank and Department Store 
Division, and runner-up for the grand prize, 
the bank’s spectacular float in the Floral 
Parade carried out this year’s theme which 


commemorated the signing of the boundary 


treaty between’the United States and Canada 
one hundred years ago. 
In the Pioneer Frolic parade marking the 
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end of the Rose Festival, the U. S. National’s 
float, shown below, depicted pioneer banking 
days, an idea originally conceived by the Ladd 
and Bush—Salem Branch. ” 


Miss JoAnn Taber, Grant High School 
student, designed the float, reproducing the 
American and Canadian flags at the rear of a 
floral terrace garden inscribed “1846-1946.” 
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